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Foreword

The women'’s labor force has experienced dramatic change since the devastating 1911 fire at the
Triangle Shirtwaist Factory in New York City that destroyed the lives of 146 young women, most
of them recent immigrants. The fire was the result of unsafe and unhealthy working conditions,
and ignited public outrage. Coalitions of the feminist women’s community, the labor movement,
the immigrant rights movement, and legislators—first in the states and then at the national
level—began to offer support and give attention to the women's working conditions. While early
efforts focused on eliminating abuses such as overcrowding, lack of exits and safety procedures,
and unsafe machinery, attention moved on to focus on minimum wages, hours of work, the right
to organize, and, eventually, equal employment opportunity. Lifelong waged work was rare for
women in the early twentieth century; today, a hundred years later, it is commonplace.

Beginning with the enactment of the Equal Pay Act in 1963, followed by further groundbreaking
legislation including Title VII of the Civil Rights Act in 1964, Title IX of the 1972 Amendments to
the Higher Education Act, the Pregnancy Discrimination Act in 1978, and the 1993 Family and
Medical Leave Act, women have been battling in the courts to force businesses and organiza-
tions to comply with the rights guaranteed them under the law. Class action lawsuits, provided
for under Title VII, have been a primary means to gain injunctive relief—remedies ordered by the
court that are designed to change workplace practices that result in gender and race segregation
in job assignments, unequal pay and promotions, disparate working conditions, or depressed
hiring of women or minorities. In many cases settled before final verdicts are reached, plaintiffs,
defendants, and the courts enter into consent decrees to address the workplace inequities ex-
perienced by the plaintiffs. These cases know no boundaries. They include not only professional
women but women at all levels in workplaces—including many low-income women from di-
verse racial and ethnic identities—who may experience outrageous conditions at work such as
sexual assault and rape.

In presenting this report, Ending Sex and Race Discrimination in the Workplace: Legal Inter-
ventions That Push the Envelope, the Institute for Women'’s Policy Research (IWPR) sheds light
on the important roles of class action lawsuits and consent decrees on the heels of another his-
torically significant event in the lives of America’s working women, the oral argument in the U.S.
Supreme Court on the certification of the class action in the Dukes v. Wal-Mart case. Today, Wal-
Mart is the largest employer in the United States and the plaintiffs in the case seek to represent
1.5 million current and former female employees of Wal-Mart whom they allege are paid less and
promoted less often than men. In filing its amicus curiae brief in the case, IWPR relied on the
results of the multi-year research project that examined more than 500 court-supervised em-
ployment discrimination settlements involving alleged sex and/or race discrimination in employ-
ment that are presented in this report.

Ending Sex and Race Discrimination in the Workplace: Legal Interventions That Push the En-
velope finds that injunctive relief in certified class action settlements effectively tackles dis-
crimination and bias in the workplace. The report also finds that injunctive relief is a critical but
underutilized feature of Title VIl that can impact the overall workplace, not only for those who file
the complaints. Large cases that are highly visible, such as the Wal-Mart case if it goes forward
to judgment or settlement, likely also change the behavior of many other employers. Title VII
has fueled progress for women in the workplace and class action has been the key to winning
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systemic changes that have a large impact. Especially among large employers, class action helps
to balance an unequal power relationship.

IWPR assembled an outstanding team to conduct the important research reported on here. Led
by Ariane Hegewisch, Study Director at IWPR and an expert in human resources practices, the
team also included Evelyn Murphy, Director of the WAGE Project, which seeks to provide women
with information and powerful tools to help them right their wages, and Cynthia Deitch, Profes-
sor of Women's Studies and Sociology at George Washington University, an institution with
which IWPR is pleased to be affiliated in many ways.

The report summarizes findings about the 502 consent decrees in the IWPR-WAGE Consent De-
cree Database created in the course of the research and presents case studies in four indus-
tries: public corrections, agriculture (specifically egg processing), aerospace manufacturing, and
financial services. The cases run the gamut from the most egregious forms of sexual harass-
ment, to pervasive pay and promotion discrimination. Notably, the report finds that, for injunctive
relief to effectively tackle bias and discrimination, human resource decisions need to be trans-
parent and managers held accountable. Measurement and monitoring are important aspects of
the accountability process. The report contains many recommendations for attorneys both in the
private bar and in the government agencies who craft the language of consent decrees, along
with recommendations to help businesses strengthen their personnel policies and compliance
with the injunctive relief in consent decrees.

The cases studied are also notable because they drive home the point that at the core of each
lawsuit are individual women who suffered unfair and inequitable treatment simply because they
were trying to earn a living. Fortunately for us and for all workers, they had the courage to come
forward and press their claims to their conclusion.

Most importantly, the report concludes that certified class action lawsuits and consent decrees
reduce employment discrimination.

The Ford Foundation, IWPR's strongest and most consistent funder across its nearly 25 years,
graciously provided funding to conduct this research and stuck with us as we began to under-
stand the complexity of the issues, and realized it required more time and more resources than
originally anticipated. This project has also entailed the creation of an important new tool, now
publicly available without charge to attorneys and academic researchers, the IWPR-WAGE Data-
base, housed at Civil Rights Litigation Clearinghouse.

We hope this report will exemplify our core mission by being of service to policymakers and
those who implement our fair employment policies: the courts, private attorneys, and public en-
forcement agencies, including the U.S. Equal Employment Opportunities Commission and the
U.S. Department of Justice. We look forward to its use as a reference manual by all those work-
ing it the field of employment discrimination and consent decrees, and as a teaching tool in con-
tinuing legal education programs. As researchers we hope the work presented here and the
resources in the database will lead to the exploration of additional innovative options that will
eventually culminate in the preparation of more effective consent decrees and judgments in fu-
ture cases.

—Lenora Cole, Ph.D.
Chair of the Board, Institute for Women'’s Policy Research
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Executive Summary

Race and sex discrimination in employment, covering recruitment, pay and compensation, train-
ing and promotion, was made illegal by Title VII of the Civil Rights Act of 1964. Successful em-
ployment discrimination lawsuits may result in individual relief, such as monetary compensation
for individual victims of discrimination and injunctive relief, such as changes to the employer's
human resource management policies and practices aimed at creating a workplace free of dis-
crimination for all workers. Very few employment discrimination lawsuits, however, actually re-
sult in injunctive relief. Those that include injunctive relief most commonly are court-supervised
pre-trial settlements called consent decrees.

This report draws on the IWPR/WAGE Consent Decree Database to analyze the injunctive relief
awarded in 502 sex and/or race discrimination settlements that became effective between 2000
and 2008. We find that some consent decrees provide innovative and far-reaching remedies to
counter previous sources of inequality, whereas others require little more than posting notices
and conducting diversity awareness training. The Database includes a sample of U.S. Equal Em-
ployment Opportunities Commission (EEOC) consent decrees, and all publicly accessible U.S.
Department of Justice (DOJ) and privately litigated class-action consent decrees. In addition, the
report examines detailed case studies to show how injunctive relief was negotiated and imple-
mented in particularly innovative consent decrees.

Results of the IWPR/WAGE Consent Decree Database Analysis

e Many EEOC and DOJ consent decrees address only one major employment practice, such
as sexual harassment or discrimination in pay, promotions, or hiring; private class action set-
tlements typically address multiple discriminatory practices. Case studies suggest that dis-
crimination often is the result of more than one employment practice. For example, sexual
harassment may go hand in hand with discrimination in promotions or hiring.

e All private class action settlements include at least some measures shown by social science
research to be most effective in producing sustained change toward greater equality; such ef-
fective injunctive relief is less common among decrees resulting from cases brought by the
EEOC and DOJ. Effective injunctive relief refers to measures that create transparency in hir-
ing, promotion, compensation and training and hold supervisors accountable for equality out-
comes. Many EEOC and DOJ decrees mandate little more than publicly posting and/or revising
equal employment opportunity (EEO) policies and conducting diversity/sexual harassment
training, measures that, unless linked to more detailed organizational interventions, are likely
to be less effective.

e Ininterpreting these findings, we suggest that EEOC attorneys are more reluctant than pri-
vate attorneys to be prescriptive in consent decree negotiations for fear that their advice
might be used by employers as defense against future discrimination charges. The EEOC
is also constrained by lack of resources when initially investigating complaints. This lack
may lead to a more limited framing of charges that then limits the scope of permissible in-
junctive relief. The EEOC further lacks resources during litigation and enforcement. For ex-
ample, the EEOC has very limited budgets for using external experts.
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Sexual Harassment in the DC Department of Corrections and Other Large
Employers

Change in organizations with systemic levels of sexual harassment requires that a person be
in a position with sufficient authority and resources to enforce the consent decree. This is
shown by detailed study of Neal v. DC Department of Correction (DCDOC), EEOC v. Mitsubishi,
EEOC v. Dial Corp., and U.S. v. Prince George's County, Maryland, Fire Department (PGFD). The
Special Investigator (Sl) in Neal v. DCDOC was one such person, as were the independent
monitors in the EEOC cases. A counter example is offered in PGFD, where, in the absence of
such independent monitor(s), the decree appeared less successful in reducing sexual harass-
ment.

A sexual harassment policy and grievance procedure, even when court ordered, is not suf-
ficient to stop harassment. Other research shows that employees need to have confidence
that complaints will be taken seriously and will not lead to retaliation and that offenders will
be punished. Employee attitude surveys are one way to assess confidence in sexual ha-
rassment grievance procedures.

Sexual Harassment of Migrant and Inmigrant Women in Agribusinesses and
Food Processing

The case study of EEOC v. DeCoster, and other EEOC decrees from the agricultural indus-
try, highlights the egregious sexual harassment and violence— including repeated rape—that
is often a routine part of work for undocumented women workers in low-wage jobs. It also
shows that women workers are protected under Title VII, irrespective or their immigration
status.

Key for successful litigation has been the EEOC's cooperation with community groups and
legal advice centers to gain the trust of the women workers, and with immigration authori-
ties to ensure that the women are free to come forward without fear of deportation. Sur-
prisingly perhaps, prosecuting such rapes does not appear a priority for criminal
investigations.

EEOC agribusiness consent decrees are best practice examples of addressing discrimina-
tion in an integrated way. Injunctive relief includes measures directly targeted at eliminating
sexual harassment (such as holding sexual harassment training and creating grievance pro-
cedures), measures to address occupational segregation and discrimination in hiring and
training practices, and measures to ensure that both current and future workers are informed
about their employers’ responsibilities for providing a workplace free of discrimination and
harassment. Integrated workplaces and occupations have lower rates of harassment.

Discrimination in Pay and Promotions in Aerospace Manufacturing

The class action settlement of Beck v. Boeing addresses discrimination in pay and promo-
tions. It shows how a set of formally neutral pay policies may, when unchecked, lead to a
persistent and ever growing gender wage gap. It also highlights a set of comprehensive
policies designed to eliminate such pay discrimination, organized around one important prin-
ciple: that there needs to be accountability and transparency about the consequences of
decisions relating to gender equality.

Discrimination in Pay and Promotions in Financial Services

Since 1995, female and African-American male financial advisors have repeatedly charged
their employers with discrimination in pay, promotions, hiring, account and lead distribution,
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retaliation, and recruitment. The Kosen v. American Express Financial Advisors (AEFA) con-
sent decree established a comprehensive charging pattern for documenting this discrimi-
nation and was the first in the industry to specify detailed mandates for each discriminatory
practice, including developing a statistical, gender-neutral methodology for distributing leads
and accounts.

e More recent decrees in this industry placed increasing requirements on the professional de-
velopment of women and minority brokers while abandoning numeric goals for representation
of these employees. The methodology for allocating leads and accounts was fine-tuned so that
ingrained historic bias did not further disadvantage female financial advisors. Accountability
also evolved in these consent decrees.

e  Confidentiality clauses, requiring that all data from the negotiation and implementation of the
consent decree be destroyed or returned to the employer upon the termination of the con-
sent decree, however, have remained a part of consent decrees from AFEA onward. Such
confidentiality clauses preclude any systematic third-party assessment of the effect of these
consent decrees.

Recommendations for Making Injunctive Relief More Effective

e Consent Decrees Should Reflect Standard EEO Best Practice: \WVe recommend that in-
junctive relief be aligned more closely to standard human resource management advice re-
garding EEO and diversity. This includes creating transparency of the criteria for decisions
in recruitment, compensation, and promotions; mandating supervisory accountability for
EEO outcomes; analyzing compensation and promotion decisions for potential bias to ensure
that managers have information about the effect of decisions; appointing a senior manager
to oversee EEO compliance; and establishing a multi-year time frame for ensuring that or-
ganizational change has taken root.

e Establishing a “Systemic Injunctive Relief Taskforce:” \We recommend that the EEOC set
up a Systemic Injunctive Relief Taskforce to increase capacity building and knowledge shar-
ing in the EEOC and DOJ; such a Taskforce would require dedicated funding sources and en-
hance the EEOC and DOJ's access to up-to-date social science research on effective EEO
organizational interventions.

e Developing Tools for Monitoring Sexual Harassment: Recognizing the particular diffi-
culties with establishing effective monitoring in relation to sexual harassment, we recom-
mend that the EEOC more widely mandate independent monitors in sexual harassment
cases and take the lead in developing measures of change beyond the number of com-
plaints and time taken to response to complaints. Such measures need to address em-
ployers’ fear of litigation yet provide tools for assessing real change in the underlying sexual
harassment climate, such as the greater use of anonymous employee surveys as part of in-
junctive relief.

e More Training and Resources for EEOC Charge Recording and Investigation Process:
We recommend that more training and resources be made available for the initial charging
and investigation process of EEOC complaints to ensure that all aspects of discrimination
are captured in a charge, and that narrow charging records do not restrict the breadth of the
litigation or the possibility of broad effective injunctive relief should a consent decree re-
solve the litigation.
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More Extensive Best Practice Advice for Small- and Medium-Sized Employers: The ne-
gotiations over injunctive relief in large class action cases typically involve a detailed exam-
ination of current human resource management practices and up-to-date best practice input
on how to reconfigure such policies. We recommend that the EEOC investigate how such
systematic review and best practice advice might be integrated in the consent decree ne-
gotiation process with smaller employers; mandating independent monitors as part of con-
sent decrees might be one avenue for providing such input.

Improved Legal Education on Effective Injunctive Relief: \We recommend that instruction
on injunctive relief in employment discrimination litigation become standard components of
basic legal education and be available through continuing legal education (CLE), for both
lawyers and judges. It should reflect up-to-date social science and human resource man-
agement research on measures most likely to create sustained improvements in EEO out-
comes in organizations.

Forums for Knowledge Sharing between Public and Private Lawyers: \We recommend
establishing regular forums for exchanging experiences with negotiating and implementing
injunctive relief between EEOC and DOJ lawyers, and lawyers working in private and non-
profit practice.

Long-Term Monitoring of Public Sector Organizations: \We recommend exploring leg-
islative resolutions or executive orders to permanently extend reporting requirements for
public sector employers that were subject to employment discrimination consent decrees;
reporting requirements on hiring and retention in nontraditional occupations (such as fire-
fighting) and/or the anonymous employee surveys related to sexual harassment could be-
come part of the existing oversight of publicly funded organizations.

Establishing a Central Depository of Monitoring Data Related to Consent Decrees:
Confidentiality clauses in consent decrees make it impossible to systematically evaluate the
effect of specific injunctive relief, and thus reduce our collective learning on effective and
efficient response to employment discrimination. We propose that the EEOC establish a
central depository for monitoring reports generated as part of consent decrees and make
these accessible on the same basis as EEO-1 forms, guaranteeing confidentiality but pro-
viding a means for a more objective evaluation of consent decree measures to be fed back
to those negotiation decrees.

Union Training: \We found little evidence of active involvement by unions in negotiating or
implementing injunctive relief in consent decrees. We recommend that unions investigate
how they might play a greater role when consent decree measures are negotiated, and pro-
vide more training and support for their members and shop stewards to monitor the imple-
mentation of consent decree measures and flag potential problems for those officially
charged with enforcing compliance.

National Data Collection on Discrimination at Work: \We recommend developing an of-
ficial tool for collecting nationally representative information on the level, extent, and type
of discriminatory work practices, to be administered at regular intervals, to help establish bet-
ter metrics for EEO policymaking and enforcement.
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Study Rationale, Methods, and Overview of Report

Title VII of the 1964 Civil Rights Act prohibits employers (in firms with at least 15 em-
ployees) from discriminating in their employment practices on the basis of race, color, reli-
gion, sex, or national origin (see Box 1); Title VII also makes it illegal to retaliate against
workers who complain about discrimination (irrespective of whether the discriminatory
practice directly affects them or a colleague). The 1964 Civil Rights Act established the
Equal Employment Opportunity Commission (EEOC) as the agency responsible for pro-
moting nondiscriminatory employment practices and administering and enforcing Title
VII. This includes the power, since 1972, to sue employers in Federal courts.! Key to Title
VII is the notion that enforcement action should be “prophylactic,” that is, it should lead em-
ployers to scrutinize their employment practices to ensure that they are nondiscriminatory
(Bisom-Rapp 2001). Litigation under Title VII in this sense has the dual role of providing
individual remedies for the workers who were the subject of discrimination or retaliation, but
also to make concrete interventions through injunctive or organizational relief to ensure a
better nondiscriminatory work environment for current and future workers not directly in-
volved in a claim. Indeed, such injunctive or organizational relief was the original purpose
of Title VII (Staudmeister 1996).

Although Title VII banned employment discrimination, it did not require specific ac-
tions to achieve this objective. Consent decrees step into this gap by specifying changes to
policies and employment practices designed to prevent employment discrimination from
recurring. Consent decrees are court approved and enforced settlement agreements that are
negotiated by the parties to a lawsuit. The defendant—the employer—does not formally
admit to any guilt, but nevertheless agrees to a program of action to remedy past and pres-
ent discrimination. Most discrimination lawsuits never go to trial but are instead settled by
consent decree. Consent decrees have become an important means of forcing institutional
change in employment settings. Consent decrees seek both to enable women and other vic-
tims of discrimination to recover some portion of the financial losses that they suffered as
a consequence of discrimination at work and to change workplace behavior, policies, and

practices to eliminate gender and other bias. The injunctive relief provisions of consent de-

7 The EEQC's range of responsibilities for enforcement were expanded in 1978 to include the Equal Pay Act of 1963 (EPA), the Age Discrimina-
tion in Employment Act of 1967 (ADEA) and the Pregnancy Discrimination Act of 1978, and subsequently, the Americans with Disabilities Act of
1990 (ADA), and the Americans with Disabilities Amendments Act of 2008 (ADAAA).

Consent decrees are
court approved and
enforced settlement
agreements that are
negotiated by the parties

to a lawsuit.

Injunctive relief in
consent decrees may
mandate a broad range of
new human resource
management practices to

reduce discrimination.
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Consent decrees

provide the potential for
unusually direct and
extensive intervention in
the internal management
practices of employers
to create a less
discriminatory work

environment.

crees may mandate redesigning promotion or job assignment systems; developing new re-
cruitment and hiring procedures to broaden the pool of job applicants; introducing new
training or mentoring opportunities; integrating new performance management systems for
supervisors; or creating training programs to address sexual harassment, diversity, and equal
opportunity. Consent decrees may specify actions, desired outcomes, timetables, and intra-
organizational collaboration to achieve specified goals. They typically are in force for two to

three years.?

Box 1. Extract from Title VIl of the Civil Rights Act: Unlawful
Employment Practices

(a) Employer practices

It shall be an unlawful employment practice for an employer—

(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against
any individual with respect to his? compensation, terms, conditions, or privileges of em-
ployment, because of such individual’s race, color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employment in any
way which would deprive or tend to deprive any individual of employment opportunities
or otherwise adversely affect his status as an employee, because of such individual’s
race, color, religion, sex, or national origin.

(b) Employment agency practices

It shall be an unlawful employment practice for an employment agency to fail or refuse
to refer for employment, or otherwise to discriminate against, any individual because of
his race, color, religion, sex, or national origin, or to classify or refer for employment any
individual on the basis of his race, color, religion, sex, or national origin.

(c) Labor organization practices

It shall be an unlawful employment practice for a labor organization—

(1) to exclude or to expel from its membership, or otherwise to discriminate against, any
individual because of his race, color, religion, sex, or national origin;

(2) to limit, segregate, or classify its membership or applicants for membership, or to
classify or fail or refuse to refer for employment any individual, in any way which would
deprive or tend to deprive any individual of employment opportunities, or would limit
such employment opportunities or otherwise adversely affect his status as an employee
or as an applicant for employment, because of such individual’s race, color, religion, sex,
or national origin; or

(3) to cause or attempt to cause an employer to discriminate against an individual in
violation of this section.

(d) Training programs

It shall be an unlawful employment practice for any employer, labor organization, or joint
labor-management committee controlling apprenticeship or other training or retraining,
including on—the—job training programs to discriminate against any individual because of
his race, color, religion, sex, or national origin in admission to, or employment in, any
program established to provide apprenticeship or other training.

@ "His" was used in the original legislation, as was the custom at the time, even though it applied to
men and women.

Source: 42 U.S.C. Sec. 2000e-2. [Section 703]

2 The average duration of employment discrimination consent decrees has fallen substantially since the 1970s and 1980s, when they were typ-
ically in place for five to 10 years (Schwarzschild 1984) and it was not uncommon to have open-ended decrees, in force until the court ruled that
it was no longer required to ensure a nondiscriminatory workplace.
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Consent decrees hence provide the potential for unusually direct and extensive interven-
tion in the internal management practices of employers to create a less discriminatory work
environment. Each year several hundreds of employment discrimination consent decrees
are negotiated and formally entered into by court. Yet to date, with a few notable exceptions,
they have received little systematic attention. The purpose of this report, and of the
IWPR/WAGE Consent Decree Project, is to examine how this potential lever for chang-
ing discriminatory employment practices, and thus for creating a level playing field where
men and women can prosper and advance irrespective of their sex, race, religion, or national

origin, is used in practice.

The IWPR/WAGE Project Methodology

We approached this task in two ways. First we collected and coded more than 500 decrees
concerned with discrimination in employment that became effective between 2000 and

2008. All codings and consent decrees are publicly accessible so that others concerned with

remedying employment discrimination can access and examine decrees for themselves (in- All IWPR/WAGE coded
structions for accessing the codings and decrees are in Appendix I). The Database focuses
on sex and race/ethnic origin discrimination consent decrees, and includes litigation brought consent decrees are
on behalf of both men and women. Although our research is particularly concerned with sex publicly accessible so
and race discrimination as it affects women, the cases in the IWPR/WAGE Consent De-
cree Database provide the basis for various other inquiries. The Database includes consent that others concerned
decrees negotiated by the EEOC, the U.S. Department of Justice (DQJ), and by private with remedying
law firms (further details on the decrees in the Database are provided in Chapter 2).

employment

Second, with the help of an expert panel of lawyers and social scientists, we selected a
small number of decrees for a more qualitative analysis of how the injunctive relief in de- discrimination can
.crees was conceived, negotiated, an<.i 1rr.1pl'eme.nted. The qualitative z%nalysw focused on two access and examine
issues: sexual harassment and pay discrimination. The research provides a granular account

of the patterns and practices among the parties when they shape consent decrees. The case decrees for themselves.

studies concern very different workforces, including undocumented migrant workers in
agribusinesses, primarily African-American women working in uniformed services, profes-
sional women working in financial services, and women working in a large manufacturing
plant, both in production and in administrative functions. They involve decrees negotiated
by the EEOC and private law firms (Table 1). It was our original intention to also include
at least one case litigated by the DOJ; unfortunately the DOJ declined our invitations to par-
ticipate in the study. Apart from providing insight into many employment contexts, in which
women, and some men, faced egregious discrimination and brought lawsuits, the case stud-
ies were chosen specifically for having innovative and potentially far reaching injunctive re-
lief. The following decrees were selected:?

Nealv. DC Department of Corrections (DCDOC) was a case charging sexual harassment of
and retaliation against both uniformed officers (prison guards) and clerical and other work-

7 The Project also included an in-depth case study of the impact of two consent decrees concerned with the hiring and promotion of African
Americans and Hispanics on the Boston police department, (Castro v. Beecher and Massachusetts Association of Afro-American Police Inc. v.
Boston Police Department). The decrees became effective in 1974 and 1980 and were only lifted in 2004 (Murphy and Northeastern University
School of Law Legal Skills in Social Context 2008). The decrees are an example of first generation consent decrees, imposed until there was pos-
itive proof that they were no longer required; now consent decrees typically are in place for shorter and set numbers of years, and will only be
extended if there is positive proof of noncompliance and/or continued discrimination. This case study is not included in this report because such
long-term, results-oriented decrees are now rare in employment discrimination, and because it primarily addresses race discrimination against
men.
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The DeCoster decree
involved considerable
negotiations between the
EEOC and immigration
authorities, led to the first
provision of U visas in a
case of employment
discrimination, and
highlighted the important
role of community and
religious organizations in
bringing claims on behalf

of vulnerable workers.

ers at the DCDOC. The consent decree was effective from 2002 to 2005. Those bringing
the complaint were primarily African American. The case illustrates the obstacles faced by
African-American women in relatively decent-paying, unionized, public sector jobs with
good benefits and potential promotion prospects. Like many decrees collected for this study,
Neal mandated changes in department policy and enforcement, training, and procedures.
More unusually, it mandated creating and empowering the Office of Special Investigator
(OSI), with authority for designing and implementing the mandated changes, using outside
investigators for sexual harassment complaints, establishing an employee ombudsperson and
advisory committee, and creating a sexual harassment complaint hotline. Evident efforts are
made in the decree for extending the office and the power of the Special Investigator (SI)
beyond the term of the consent decree. The decree is additionally of interest because of the
active involvement of several union shop stewards in helping women file the sexual harass-
ment charges. Nea/ is one of the relatively rare cases where class certification was won for a
sexual harassment lawsuit.

EEOC v. DeCoster was a case charging sexual harassment of some of the most vulnerable
workers, undocumented Hispanic female workers in agri-industrial egg processing facilities.
The consent decree was effective from 2002 to 2005. Responding to complaints that immi-
grant workers who processed eggs were fondled, groped, and sometimes raped in the work-
place, the EEOC charged employment discrimination under Title VII. The immigrant
women, whose identities remained protected throughout the case, were helped to file charges
with the EEOC by the Iowa Coalition against Domestic Violence (ICADV). The decree re-
quires creating and distributing a corporate antiharassment policy, sexual harassment training,
as well as keeping records and reporting to the EEOC, and to that extent, is fairly typical of
EEOC consent decrees for sexual harassment charges. The decree involved considerable ne-
gotiations between the EEOC and immigration authorities, led to one of the first provisions
of U visas* in a case of employment discrimination, and highlighted the important role of

community and religious organizations in bringing claims on behalf of vulnerable workers.

Table 1.
Overview of Case Studies in IWPR/WAGE Consent Decrees Project
Beck v. EEOC v. Kosen v. Neal v.
Boeing Corp Decoster American Express DC Dept.
Financial Services of Corrections
Sexual Harassment () o (°) o
Pay/Promotion/Hiring ° o
Mainly Black or ° o
Hispanic Worker
Sector Manufacturing | Agribusiness Finance Corrections
Duration of Decree 2004-2007 2002-2005 2002-2006 2002-2005
Private or Public Sector? Private Private Private Public
EEQOC or Private Law Firm? Private EEQC Private Private

(e) Sexual harassment charges were not formally part of class certification, but were addressed in the consent decree.

# U visas are specifically designed to provide residency and work permits to non-U.S. citizens who were the subject of violent crime and as-
sist U.S. authorities with the investigation of such crimes; see Chapter 4 below.
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Beck v. Boeing was a case brought by both hourly and salaried women at Boeing, who
charged that the company paid them less, discriminated against them in promotions, and
gave them more limited overtime opportunities than it gave to men. The consent decree
was effective from 2004 to 2007. Discriminatory pay patterns were first highlighted in a
U.S. Department of Labor Office of Federal Contract Compliance Programs (OFCCP) in-
vestigation, leading to some amendments to payment structures. Yet the plaintiffs’ case was
strengthened significantly by statistical data, collected by the company, demonstrating that
significant pay and promotion gaps between men and women remained following the
OFCCP investigation. The consent decree is very detailed, specifying both what steps Boe-
ing will take to close the gaps in pay and promotions and detailed metrics for assessing
change; it also provides for a detailed monitoring function through the class counsel. The
case is interesting for illustrating how payment practices, which seem fair on the face of it,
may, if left unchecked, reinforce and deepen pay inequality between men and women.

Kosen v. American Express Financial Services (AEFA): In this case, female financial advi-
sors charged both sex and age discrimination in hiring, pay, promotion, and other terms of
employment, such as access to lucrative accounts and clients or training required for ad-
vancement, mentoring, and funds for business development. The consent decree was effec-
tive from 2002 to 2006. The consent decree is innovative in developing new statistical tools
for account and lead distribution and other remedies unique to the demands of a financial
advisor’s job. Since Kosen, several further high profile cases have developed similar ap-
proaches. Our analysis overviews the evolution of consent decrees involving this particular
professional position within the financial services sector.

The case studies draw on interviews conducted with more than 40 individuals involved
with negotiating or implementing the selected consent decrees and other decrees selected
for comparison purposes, as well as upon public documents associated with the lawsuits.’
The original intent of the case studies was to assess the effect of consent decrees on the ac-
tual employment practices in those organizations, during and beyond the duration of decrees,
and to include in our assessment the experiences of women employed by the organizations.
Yet the fear of potential future litigation and confidentiality clauses regarding data exchanged
during the implementation and monitoring of consent decrees between defendant and plain-
tiff lawyers made this unfeasible, not least because such an inquiry might have created un-
acceptable risks for employees in those companies. We nevertheless believe that this study,
together with references to established social science research on how organizations change
and are held accountable, will provide lessons on how to push the envelope, increase the po-
tential effect of consent decrees, and fulfill the intent of Title VII.

5 We promised confidentiality to individuals interviewed for this study. Examples of categories of people interviewed include EEOC and pri-
vate plaintiff attorneys, consent decree monitors, and a few employer side attorneys. Many of the interviewees shared experience with multiple
cases, beyond the ones we selected. The publicly available documents associated with the lawsuits that we used included motions, memoranda,
and judicial rulings filed in court, but varied by case. For Neal v. DCDOC, for example, there were many more legal documents in the public record
because it had gone through a jury trial and appeal.
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We examine charging
patterns and
organizational remedies
in relation to sexual
harassment, hiring,
promotion, and pay

discrimination.

Remedies designed to
address employment
discrimination
comprehensively with
detailed measures and
specified accountability
targets are significantly
more likely in private

class action settlements.

Differences between EEQOC, DOJ, and Private Class Action
Consent Decrees

In the next chapter of this report we take a closer look at the role of consent decrees in
legal challenges to employment discrimination in the United States, and, after a brief de-
scription of the IWPR/WAGE Consent Decree Database, provide a statistical overview of,
first, the type of charges and complaints that are taken up in consent decrees, and second,
the injunctive relief that is negotiated in consent decrees. We examine both charging pat-
terns and organizational remedies in relation to sexual harassment, hiring, promotion, and
pay discrimination and find considerable differences between consent decrees negotiated
by public lawyers, that is, the EEOC and the DOJ, and those negotiated in private class ac-
tion cases. Typically EEOC and DOJ decrees address only charges related to one of those
major issues and use a limited package of remedies—primarily posting information regard-
ing the employer’s commitment to nondiscrimination and providing diversity or Equal Em-
ployment Opportunity (EEO) training. Remedies designed to address employment
discrimination comprehensively with detailed measures and specified accountability targets
and integrated approaches suggested by social science research to be most likely to gener-
ate sustained change to employment practices are significantly more likely in private class
action settlements. Such differences in charging patterns and relief packages negotiated by
private law firms, the EEOC, and the DOJ are due to a number of factors, including the fact
that the EEOC and the DOJ negotiate a substantial number of consent decrees on behalf
of individual plaintiffs, whereas privately litigated employment discrimination decrees, all
certified class action cases, by definition involve many plaintiffs and substantial patterns and
practices of discrimination. Yet differences in the complexity of charging patterns and in-
junctive relief packages typically also hold when comparing only the largest EEOC and
DOQJ cases with privately litigated cases.

Sexual Harassment against Women Working in Uniformed Services

Chapter 3 examines sexual harassment against women in nontraditional jobs, particularly
in uniformed services. The Nea/ v. DCDOC case, and three other cases examined more
closely for comparison, shows the need, and potential benefit, of creating a strong inde-
pendent monitor or inspector to oversee the implementation of new policies and proce-
dures. Social science research on women in uniformed services occupations reviewed for
this chapter documents considerable sexual harassment as women moved into these previ-
ously predominantly male workplaces that are traditionally associated with masculine gen-
der stereotyping. Women’s share of correction occupations has grown substantially in recent
decades, faster than their share, for example, of firefighter occupations. There is some indi-
cation that nationally, women of color in corrections are more likely than white women to
be single mothers and to be seeking career advancement.

The chapter charts the history of sexual harassment and sexual harassment litigation at
the DCDOC. The DCDOC had been subject to litigation aimed to address pervasive sex-
ual harassment since the late 1970s. As a result of an earlier lawsuit, it was already under
court order to introduce substantially new sexual harassment policies and grievance proce-
dures—policies that looked reasonable on paper, but did not stop sexual harassment. The
Neal decree adopts a different approach through the creation of the Office of the Special In-
spector (OSI) with extensive power and authority concentrated in one individual, inde-
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pendent of the Department hierarchy for the duration of the consent decree. Most details
on how to revise and carry out policies were left to the SI, and adequate resources were pro-
vided. This approach appeared reasonably successful in addressing sexual harassment dur-
ing the decree, but it is less clear that the focus on efforts to combat sexual harassment
continued once the decree formally ended.

The chapt.er then examines two other sexual harassment decrees, EEOC . Mzz‘.sué.zsbz and EEOC v. Mitsubishi and
EEOC v. Dial (a soap manufacturer). Both cases were large employer, large plaintiff class,
large monetary settlement, sexual harassment consent decrees settled by the EEOC with EEOC v. Dial stand out
considerably more detailed and extensive injunctive relief provisions than most EEOC cases

) ] among the decrees we
in our database. They stand out among the decrees we examined (other than Nea/) for the

explicit authority given the external monitors, in each case a team of three who had the au- examined (other than
thority and responsibility to make recommendations on sexual harassment policies, proce- Neal) for the explicit
dures, and training. We conclude that the Mizsubishi and Dial consent decrees offer an i i

effective model of specified authority for the external monitors whereby the employer is re- authority given the
quired to implement the monitors’ recommendations within a limited time or appeal them external monitors.

to the court.

The final decree examined in this chapter, U.S. v. Prince George’s County Fire Department
(PGFD), also addresses sexual harassment and retaliation complaints against a uniformed
service public safety agency with a unionized workforce (all four cases in this chapter involve
unionized workers). The PGFD decree was negotiated and monitored by the DOJ and at-
tempted to address a serious problem of sexual harassment and assault of women firefight-
ers by men who were volunteer as well as career firefighters; unfortunately it did not succeed,
at least not during the decree or its extension. The DOJ acknowledged efforts of EEO of-
ficers within the PGFD but found that several policies and procedures specified in the con-
sent decree were not actually adopted or implemented during the duration of the decree.
Although formally a single-plaintiff complaint, the PGFD decree specified more extensive
remedies than most single-plaintift decrees, but lacked the provision of an external moni-
tor or the dedicated resources found in the Neal, Mitsubishi, or Dial decrees.

The chapter concludes with three broad lessons for the effectiveness of consent decrees:
First, it is important for a consent decree to mandate a position for someone with sufficient
authority and resources to enforce implementation of the consent decree, such as the SI in
the case of Nea/ v. DCDOC, or the independent monitors in EEOC v. Mitsubishi or EEOC
v. Dial. Second, it is not sufficient simply to have a sexual harassment grievance reporting
and investigation procedure, even a court-ordered one, if female and male employees do not
have confidence that complaints are taken seriously, that offenders will be punished, and
that they are protected from retaliation. We recommend the conduct of employee attitude
surveys as a source for establishing employees’ confidence in existing grievance and com-
plaints procedures. Third, the case studies in this chapter and social science research suggest
the following ingredients for effective sexual harassment policies, to be considered by all
employers: multiple avenues for reporting sexual harassment complaints; timely, confiden-
tial responses to complaints, investigations by competent, trained, and objective investiga-
tors supported by adequate resources; supervisory accountability for following EEO policies
and maintaining a nonhostile environment, and the inclusion these issues in the perform-

ance evaluation of supervisor and managers.
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Their immigration status
gives women only very
limited options to
challenge sexual
harassment and sexual

violence on the job.

The EEOC cases affirm
that the right to a
workplace free of
discrimination or
harassment applies to all
workers, irrespective of

their immigration status.

Sexual Harassment against Women Immigrant Workers in Agribusiness

Chapter 4 addresses sexual harassment of women immigrants working in agribusiness
and food processing. Many immigrant women in these businesses are undocumented and
fill many of the lowest paid and least safe jobs in the United States. Added to poor em-
ployment conditions are high levels of sexual harassment and sexual violence on the job;
their immigration status gives women only very limited options to challenge such conditions.
The case study of EEOC . DeCoster, a case brought on behalf of 11 immigrant women
from Mexico and Guatemala who faced repeated rape and sexual harassment by male su-
pervisors in their jobs in an egg processing plant in Iowa, shows that EEOC employment
discrimination litigation can play a role in challenging even the worst type of discrimina-
tion. The women’s primary concerns were fear of deportation and maintaining anonymity.
Key to gaining the women’s trust and to the successful prosecution of the Iowa egg pro-
cessing plant was the close involvement of an Iowa nonprofit organization, the Iowa Coali-
tion Against Domestic Violence (ICADV), specifically its bilingual legal clinic MUNA.
Although in many ways the injunctive relief package in the DeCoster consent decree appears
routine, the success in providing work and residency permits for some plaintiffs, and an ex-
plicit recognition of the work of ICADV through a financial award make this consent de-
cree remarkable.

Other EEOC cases reviewed in this chapter, particularly EEOC v. Tanimura & Antle and
EEOC w. Rivera Vineyards include a more detailed specification of injunctive relief. The
cases are one outcome of the EEOC’s targeted outreach campaign to address the working
conditions of the lowest paid and least protected workers; the strategy was adopted at the
end of the 1990s and, in California, led to close cooperation with community groups and
nonprofits working with migrant and immigrant communities. The Zanimura decree in-
cluded detailed requirements for publicity in newspapers and radio about the settlement
and employers’ duty to prevent sexual harassment at work. The Rivera Vineyards decree is
highlighted because it combines charges of sexual harassment with charges of discrimina-
tion in recruitment and job allocation, a combination that is rarely explicitly addressed in
consent decrees but a common hazard for women working (or trying to work) in tradition-
ally male occupations. The decree specifies training opportunities for women, and how such
training should be provided so that it does not expose women to threats of sexual violence
and harassment. Finally the chapter highlights the case of EEOC v. Kovacevich 5 Farm, a
case ostensibly about hiring discrimination, but also targeted at addressing potential ha-
rassment. The case was brought when women migrant workers alerted the EEOC to the fact
that the Farm had not hired a single woman in a five-year period; it thus prevented the
women from working side by side with male family members who would be able to provide
protection against sexual violence at work by male supervisors.

The cases reviewed for this chapter show horrendous violence and abuse at work; they
show the potential of challenging such violence when the EEOC works jointly with com-
munity groups to build trust and increase workers” awareness of their rights, and affirms
that the right to a workplace free of discrimination or harassment applies to all workers, ir-
respective of their immigration status. But the EEOC’s work to address egregious violence
at work also highlights the lack of involvement of the police in many of these cases. The se-
rious crime of rape at work needs to be addressed as a criminal justice matter as well as an

extreme instance of sexual harassment in a workplace.



ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE 9

Pay Discrimination through the Lens of Consent Decrees

Chapters 5 and 6 address pay discrimination. The case study decrees reviewed in these
chapters, Beck v. Boeing and Kosen v. AEFA are both leading edge examples of encouraging
organizational change by providing detailed, custom-made specifications of required change
and by ensuring that the change program is backed up by specific metrics for measuring
progress.

The complaints that are addressed in consent decrees provide vignettes of the discrimi-
natory employment practices that lead to the persistent gender wage gap: assumptions that,
as “secondary” earners, women’s earnings are not as important as men’s; sexual and other
harassment to keep women out of better paying jobs; higher standards for women to qual-
ify for promotions than for men; less pay for women than men doing jobs at same or com-
parable levels of skill, experience, and qualifications; barriers to participation in training and
development programs essential for promotion; lower access to overtime or weekend shift
work on the untested assumption that women, because of childcare and other family care
giving responsibilities, would be unable to perform it.

Chapter 5 focuses on the Beck v. Boeing consent decree, a large sex discrimination lawsuit
that was filed in 2000 and settled in 2004 for $72.5 million for a class of 29,000 women. The
pay setting practices challenged in the case show how formally neutral policies may import
into the company pre-existing pay gender inequality and lead to a further growth in wage
inequality over time. Boeing set its entry level wages by authorizing managers to hire at the
existing salary plus x percent; typically women earned less than men, and hence the same x
percent resulted in lower absolute dollar amounts for women than for men, even if they
were recruited to equivalent jobs. The gaps were then further amplified because annual salary
and performance increases were also provided in percentage terms. The decree addressed this
by developing a new tool to set entry level wages based on internal and external male and
female comparators, thus setting women’s entry level salaries with reference to the general
labor market for a position, no longer just the women’s labor market.

The consent decree is aimed at creating objective and transparent foundations for com-
pensation decisions. This includes preparing comprehensive job descriptions that clearly
specify the skill, knowledge, and experience requirements for different types of jobs; mak-
ing the criteria set out in job descriptions part of annual performance evaluations; holding
line managers accountable for conducting performance evaluations annually; providing clear
guidelines on how to translate performance evaluations into salary increases; and annually
conducting a disparate impact analysis to ensure that salary distributions are not biased. In
the decree Boeing also agreed to move to a more standardized process for promotions, mov-
ing away from a practice where such decisions may be made by a single manager. The de-
cree introduces a formal system for record keeping and allocation of overtime and weekend
work, to reduce potential gender bias. Last, the decree includes new grievance and com-
plaints procedures and innovative processes for ensuring that people complaining of sexual
or other harassment are protected from retaliation. Although the decree involved protracted
negotiations between the company and plaintiff representatives, it benefited from high level
expertise and best practice knowledge on both sides, and from a commitment to come up
with detailed solutions that address both the need to address discrimination and to have so-
lutions that work in a business context. Although confidentiality agreements did not allow
us to evaluate change in the company, according to the lawyer who monitored progress for

the plaintiffs, the decree effectively created change.

Beck v. Boeing and
Kosen v. AEFA are both
leading edge examples
of encouraging
organizational change by
providing detailed,
custom-made
specifications of
required change and
specific metrics for

measuring progress.

The decree introduces a
formal system for record
keeping and allocation of
overtime and weekend
work, to reduce potential

gender bhias.



10 ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE

As with other large class
action decrees,
confidentiality
agreements have
prevented an
independent evaluation
of changes due to the

decree.

The specification of
injunctive relief changed
over time as the business

settings involving
financial advisors

changed.

The consent decrees discussed in Chapter 6 address discrimination in pay and promotion
against female personal financial advisors, an occupation where earnings highly depend on
bonus payments, business development funds, and account allocation. The chapter presents
lessons from a dozen class action lawsuits against financial services companies from 1995
through 2010. During this period, time and again, women and African Americans charged
their employers with discrimination in pay, promotions, hiring, account and lead distribu-
tion, retaliation, and recruitment. The chapter pays particular attention to the consent de-
cree of Kosen v. AEFA, the first case involving litigation on behalf of financial advisors to
develop detailed charging patterns and packages of injunctive relief, which have character-
ized most settlements in the industry since then. The AEFA decree was the first consent
decree in this sector to specify in detail the mandated programmatic relief for each element
of discriminatory behavior, including procedures for promotions, methodology for distrib-
uting leads and accounts, as well as goals for hiring and promotion. The consent decree also
spelled out in detail the data to be gathered and reported for each element of change, the
time periods for reporting, and the office internally responsible for implementing the con-
sent decree. As with other large class action decrees, confidentiality agreements have pre-
vented an independent evaluation of changes due to the decree; yet in view of the plaintiff
side attorney charged with monitoring the data during the decree, this intervention and the
new tools developed created effective change.

Although the first settlements in the financial service industry emphasized monetary re-
liet, AEFA and all subsequent consent decrees established comparable demands for pro-
grammatic and monetary relief. The specification of injunctive relief changed over time as
the business settings involving financial advisors changed. The methodology for allocating
leads and accounts was fine-tuned over time so that ingrained historic bias did not further
disadvantage female financial advisors. Accountability measures also evolved in these con-
sent decrees. Later consent decrees placed increasing requirements on the professional de-
velopment of women and minority brokers while abandoning numeric goals for
representation of these employees.

A review of consent decrees settled after AEFA reveals some noteworthy patterns: mon-
etary awards to individual class members were modest even though news headlines trum-
peted multimillion dollar settlements. Over time, several financial services employers were
the target of multiple class action lawsuits involving the same charges; the cases that let to
substantial settlements typically involved the same group of plaintift lawyers, as well as some
of the nation’s largest law firms represented employers.

One element of these consent decrees remained constant from AFFEA onward: the confi-
dentiality clauses. Confidentiality clauses required all material from the negotiation of the
consent decree through its implementation to be destroyed or returned to the employer upon
the termination of the consent decree. These strictures preclude any systematic third-party

assessment of the effect of these consent decrees on discriminatory behavior by employer.

Recommendations

The report concludes with a set of recommendations for increasing the potential effect of
injunctive relief. It highlights the need for injunctive relief in consent decrees to address the
elimination of employment discrimination comprehensively, in recognition of the interac-
tion of discrimination in hiring, promotion, compensation, and harassment in creating bar-

riers to equal advancement. It suggests that more resources and training be invested to ensure



ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE 11

that such a broader approach is reflected in the initial record and investigation of charges so
as not to limit the scope of appropriate injunctive relief if charges result in full litigation.

The chapter highlights the crucial role of establishing accountability by ensuring that em-
ployment and compensation decisions are based on objective and transparent criteria; by
establishing methodologies and commitment to measure the gender and race outcomes of
decisions, and by feeding back the results of decisions to the decisionmakers so that they have
objective information for making future decisions and can be held accountable. The Chap-
ter recognizes the difficulties with establishing accurate measures of change in relation to
sexual harassment and offers some suggestions for addressing these. The recommendations
highlight using external monitors, funded as part of the injunctive relief in consent decrees,
as a means for ensuring adequate time resources for monitoring compliance. Monitors, when
suitably qualified, are also a source of good practice advice for employers. We argue that
monitors, which are currently rarely used in smaller cases, should be of particular relevance
to smaller employers without a dedicated HR function.

The case studies reviewed in the report highlight numerous sophisticated practices to de-
sign and monitor the outcomes of policies. Yet the case studies also demonstrate that such
methodologies constantly evolve in response to changing business practices. Key to the ef-
fectiveness of decrees is not any particular methodology or policy, but the availability of up-
to-date expertise and advice when consent decrees are negotiated. Such expertise, in the
form of expert consultants, is typically available in large private class action suits; it also
needs to be available when the EEOC and DOJ negotiate decrees. The report ends with a
plea for better data on the effect of injunctive relief on gender and race differentials; al-
though consent decrees typically generate considerable monitoring data, these data are typ-
ically inaccessible for outside evaluation because of confidentiality clauses. We propose that
the EEOC establish a central depository for monitoring reports generated as part of con-
sent decrees, guaranteeing confidentiality but providing a means for a more objective eval-
uation of the effect of nonmonetary relief on employment practices.

The report highlights the
need for injunctive relief
in consent decrees to
address the elimination
of employment
discrimination
comprehensively, in
recognition of the
interaction of
discrimination in hiring,
promotion,
compensation, and

harassment.
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From Discrimination Charge to Consent Decree

A substantial proportion of employers each year are the subject of a Title VII related
charge. One recent study (covering 1990 to 2002) found that in a typical year 13 percent of
establishments had at least one charge of sex discrimination, and 20 percent of race dis-
crimination (Hirsh and Kornrich 2008).6 Another study, also analyzing EEO-1 forms,
showed that during a 30-year period, more than one-third of employers had faced a charge
of discrimination (Kalev, Dobbin, and Kelly 2006). Approximately a quarter of such charges
are formally substantiated, but only a few lead to full litigation and injunctive relief.

To charge an employer with discrimination or retaliation in court, an employee must first
make a claim of discrimination to the EEOC.” The EEOC will try to mediate, and if me-
diation fails, the EEOC is then under the statutory obligation to investigate the claim
(EEOC 2002). Procedures for public employees are slightly different, but initial charges are
also investigated by the EEOC. If the EEOC investigation finds reasonable grounds for the
charge, it will then invite the parties to work with the EEOC to find a solution without re-
sorting to litigation. If attempts at conciliation fail, the EEOC will issue a Notice of Right
to Sue, which gives the plaintiff(s) 90 days to lodge a claim against the employer in a Fed-
eral court, independently or by using a private law firm. In a minority of such cases the
EEOC will decide to litigate directly against an employer on behalf of the claimant (The
plaintiff in these cases is the EEOC). A negative finding by the EEOC does not preclude
individuals from taking a claim to the courts.

Between 2000 and 2008, the EEOC received 735,293 charges, an average of 81,700 charges
of employment discrimination per year (see Appendix C).® Of all charges, approximately 36
percent claimed race discrimination, 30 percent sex discrimination, 11 percent national origin
discrimination, 20 percent disability discrimination, and 23 percent age discrimination. Reli-
gious discrimination was the subject of fewer than 3 percent of charges. Additionally 29 per-
cent charged retaliation (EEOC 2010a). A charge might involve more than one type of
discrimination; the EEOC does not publish the share of multiple issue charges.

¢ The study is based on a 1 percent sample of firms which submitted EEO-1 forms (formally known as “Employer Information Reports”) to the
EEQC in 2002; EEO-1 forms must be submitted by any firm employing at least 100 workers and by federal contractors with at least 50 workers
The EEQ-1 report requires a count of employees by job category and then by ethnicity, race and gender; for more information see
http://www.eeoc.gov/employers/eeotsurvey/faq.cfm

7 The procedures are slightly different for Federal job applicants and employees charging violations under the Equal Pay Act; see EEQC at
http://www.eeoc.gov/employees/charge.cfm.

¢ Since 2008, claims have increased significantly, numbering close to 100,000 in total for all types of alleged discrimination in 2010; 36 per-
cent of these alleged race discrimination, and 29 percent sex discrimination (EEOC 2010a).

To charge an employer
with discrimination or
retaliation in court, an
employee must first make
a claim of discrimination
to the EEOC.
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As a standard practice
EEOC and DOJ consent
decrees include both
injunctive and individual
relief. It is much less
common for employment
discrimination charges to
involve injunctive relief
when plaintiffs are
represented by private

law firms.

Although the EEOC does not routinely publish the proportion of claims resolved by me-
diation prior to an investigation or the share of investigations that lead to a reasonable
charge finding, an evaluation of EEOC charges in 2004 found that approximately one-
third of charges were resolved prior to an investigation. Of the charges investigated, the
EEOC classified about one in five as including strong prima facie evidence of discrimina-
tion, leading to more in-depth investigation (Hirsh and Kornrich 2008), whereas one in
seven charges resulted in a positive Notice of Right to Sue (Hirsh 2009); among the charges
the study investigated, those involving sex discrimination had a slightly higher likelihood
to result in a reasonable cause finding than those involving race discrimination (4.7 per-
cent and 3. 2 percent respectively; Hirsh and Kornrich 2008: 1405).

Fewer than half of 1 percent of all charges are directly taken up in litigation by the EEOC
as merit suits, on average 275 per year during the past decade (Table C2).” The EEOC’s abil-
ity to litigate cases is strongly limited by budgetary constraints; between 2000 and 2008, the
EEOC:s total litigation budget was always below $4 million in each year, and indeed was
higher at the beginning of the decade than in 2008 (EEOC Office of General Counsel An-
nual Reports, various years). The total annual litigation budget of the EEOC is thus smaller
than the legal fees in many individual privately litigated class action suits. Under these cir-
cumstances the EEOC is forced to be selective with the cases it litigates, and in 2005 launched
a Systemic Task Force to improve the targeting and national coordination of its cases (Silver-
man 2006); alas, no dedicated additional funds were made available to the Task Force.!

Litigating charges brought against state and local employers, after their initial investigation
by the EEOC, is the responsibility of the DOJ. The EEOC does not separately publish how
many of the charges investigated were made against public employers. The DOJ litigated fewer
than 10 cases per year during the last decade (Table A1).

Consent decrees are the primary means for the EEOC and DQJ of settling discrimina-
tion charges that lead to full litigation. Four out of five claims litigated by the EEOC result
in consent decrees (Table C2). As a standard practice EEOC and DOJ consent decrees in-
clude both injunctive and individual relief, whether the decree was negotiated on behalf of
one person or a thousand (EEOC 2005). It is much less common for employment dis-
crimination charges to involve injunctive relief when plaintiffs are represented by private
law firms. Typically, only those cases that achieve class certification''—a process that often
takes several years and extensive resources, thousands of pages of dispositions, claims and
counter-claims, and may involve hundreds of workers—include injunctive relief. No precise
data are available, however, because increasing numbers of privately litigated employment
discrimination consent decrees are confidential, unlike the EEOC and the DOJ that insist
on all consent decrees being public as a matter of course (EEOC 2005). This makes it much
more difficult to assess the type of injunctive relief negotiated in private litigations, let alone

allow any evaluation of its effectiveness (see also Chapter 5).

A small number of cases may also arise out of an EEOC Commissioner's Charge, an investigation of an employer (or industry) if the Commis-
sioner has reasonable suspicions of a pattern or practice of employment discrimination.

10 Given that it frequently takes several years for a case, particularly a larger case, to move from filing charges to consent decrees, it is unlikely
that this initiative will already be reflected in the consent decrees we examined.

11 The requirements for class certification (known as Rule 23), are listed in http://www.law.cornell.edu/rules/frcp/Rule23.htm (among many other
sources).
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The IWPR/WAGE Consent Decree Database

Before looking in greater detail at the type of charges addressed in discrimination litiga-
tion, a few words about the IWPR/WAGE Consent Decree Database are in order. The
Database was set up to provide a comprehensive analysis of consent decrees addressing sex
and/or race/national origin discrimination!? in employment that became effective between The individual and
2000 and 2008; other bases for litigation, such as age, religion, or disability discrimination, e . . g

) ) . . . injunctive relief in each
are only included in as far as these are combined with sex or race discrimination charges
(Table Al provides an overview). The individual and injunctive relief in each of the 502 of the 502 consent
consent decrees was coded, and as far as possible, supplemented by other sources with in-

decrees was coded, and
formation about the number of employees, sector, and annual revenue of the employer (see

Appendix B for coding notes).” supplemented with
The Database includes, to the best of our knowledge, all sex and/or race discrimination information about the
consent decrees™ concluded by the DOJ (45), all privately litigated consent decrees that
. , _ : . number of employees,
were publicly accessible (34); and a sample (slightly more than one in five, 22 percent) of all
EEOC sex and/or race/national origin consent decrees (423). The EEOC sample includes sector, and annual

all cases we could identify with a large benefiting party (40 or more), and a randomized

revenue of the employer.
sample of cases with medium and single benefitting parties.”® Additionally, the Database proy

oversamples EEOC pay discrimination cases: pay discrimination charges account for less
than 3 percent of all EEOC consent decrees (Table C2) but 8.7 percent of EEOC decrees
in the Database (Table A1). These selection criteria result in a slight over-representation of
EEOC race discrimination decrees in our Database (race discrimination is addressed in 43
percent of the Database decrees; Table 2) compared to all EEOC merit suits where sex dis-
crimination charges outnumbered race discrimination suits by more than two to one (Table
C2). Among all charges received by the EEOC, race discrimination claims are more com-
mon than sex discrimination claims (EEOC 2010a)." Privately litigated consent decrees
are proportionately considerably more likely to address race discrimination than EEOC or
DOYJ consent decrees (Table 2).

The Database includes 67 consent decrees that address national origin discrimination; 48
do so along with race and/or sex discrimination, comprising 8.1 percent of all sex discrim-
ination decrees, 17.9 percent of all race discrimination decrees (Table A2), and 35.6 percent
(data not shown) of decrees involving both sex and race discrimination. The other 19 na-
tional origin cases involve national origin alone, without race, sex or other discrimination
covered by Title VII.

A basic statistical description of the consent decrees in the Database, by the main litigat-

ing parties, the charges, and issues addressed in decrees and information about the gender,

2= Although we collected consent decrees for national origin discrimination lawsuits and included them in the Database, we do not analyze
them separately in this report.

3 Because of the difficulties in collecting meaningful revenues and employment data for state and local employers, this information is not in-
cluded in the Database for DOJ consent decrees.

4 For the purposes of this report we will use the term “consent decree” for all settlements concluded pre—full jury trial. We included all “con-
sent-decree-like" privately litigated settlements, that is, settlements that are court approved and supervised, irrespective of whether they were
formally named that way in the legal documents.

5 The classification of EEOC decrees as having a large benefitting party was based on information provided by the EEOC and seemed to have
changed somewhat in 2007 and 2008, switching from one primarily focused on plaintiffs and other directly involved in a settlement (the defini-
tion we were interested in) to a broader one, referencing total employment of the defendant, making this selection criteria less consistent for the
last two years.

16 The EEOC E-RACE initiative was launched in 2007 with the objective of improving the EEOC's systematic response to race discrimination; see
http://www.eeoc.gov/eeoc/initiatives/e-race/goals.cfm for more details.
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race, ethnic background, and occupation of the workers (plaintiffs) and the size, sector, and
revenue of the employers (defendants) is provided in Appendix A (Tables A1-A26). Copies
of the actual consent decrees can be freely accessed through the IWPR/WAGE collection
of the Civil Rights Litigation Clearinghouse.!”

Table 2:
An Overview of the IWPR/WAGE Consent Decree Database, 20002008
EEOC DOJ Private
Count %2 Count %2 Count %2

Type of Charge 423 100 45 100 34 100
Sex discrimination 262 61.9 30 66.7 16 471
Sex alone® 211 49.9 26 57.8 12 35.3
Race discrimination 182 43.0 17 37.8 19 85.9)
Race alone® 121 28.6 11 24.4 14 41.2
Sex & Race 39 9.2 4 10.1 1 2.9
National origin discrimination 58 13.7 3 6.7 6 17.6
National origin alone® 18 4.2 1 2.2 0 0.0
Type of Lawsuit
Class action/similarly situated 129 30.5 12 26.7 34 100
Individual plaintiff/claimant 190 44.9 20 44.9 0 0
and not similarly situated
Other not similarly situated 104 24.6 13 28.9 0 0

Without class action
certification injunctive

relief is unlikely.

Note:

@ Percentages do not total to 100 percent because categories shown are not mutually exclusive and not
all categories are shown; a fuller description of the decrees in the Database is provided in Table A1.

b 'Sex alone,"” race alone,” or ‘national origin alone’ means not combined with any other types of dis-
criminatory behaviors covered by the EEOC.

Source: IWPR/WAGE Consent Decree Database 2010.

A Comparison of Charges Addressed in EEOC, DOJ, and Privately Litigated
Consent Decrees

There are considerable differences in the basic characteristics of decrees litigated by the
EEOC, the DOJ, and private law firms.'® First is that all privately litigated decrees were con-
cluded as part of class action lawsuits (Table 2). Class action certification is the prerequisite
for large financial settlements, and without class action certification injunctive relief is un-
likely. Given the considerable risk and expense entailed in pursuing class action, private class
action suits tend to focus on larger employers; more than two-thirds of privately litigated
consent decrees involve employers with at least 10,000 employees (Table A7), and all have

20 or more awardees.

77" |nstructions on how to access consent decrees are in Appendix A.

8 Qur category of “private law firms” also includes nonprofit lawyers. As previously explained, this category includes only publicly available
consent decrees/settlements in cases with class action certification; we do not have data on other privately litigated employment discrimina-
tion settlements. Kotkin (2007: 108) in her analysis of suchc ases found that 85 to 90 percent included a confidentiality agreement, and that, where
nonmonetary relief was included, was typically limited to “reinstatement” or “promotion” but did not include broader change to policies or
practices.
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By contrast, the EEOC and the DQOJ by statute may litigate a case as if it were class-ac-
tion—like, without having to obtain class certification in court, if their investigations find that
the discriminatory behaviors are part of a larger pattern and/or practice that affect other
similarly situated workers. In principle, this should prompt the EEOC to focus on dis-

criminatory practices, which affect a substantial number of workers. Yet, even though the Given the EEOC's
Database oversampled larger EEOC decrees, less than a third of EEOC consent decrees in

the Database are class-action—like; indeed 44.9 percent involve only a single person, with- mandate to

out other similarly situated workers. The share of such single cases is almost identical for the systematically address

DQJ (Table A1).” There might of course be exceptionally egregious single cases of dis- discriminati d ai
crimination that warrant the intervention of the EEOC, instead of leaving it up to the com- Iscrimination, ana given
plainant to find a private law firm to get relief from the employer; yet given the EEOC’s the proportionately small

mandate to systematically address discrimination, and given the proportionately small num-

: . _ number of cases the
ber of cases the EEOC is able to litigate overall, one might perhaps expect a smaller share
of such individual nonsystemic cases. The EEOC is significantly more likely than the DOJ EEOC is able to litigate
or than class action lawsuits to deal with smaller employers. More than one-fifth of consent overall, one might
decrees (where it was possible to find employment data) in the Database were negotiated .
with employers with fewer than 100 employees (and it is likely that most decrees for which perhaps expect a bigger
such information could not be established—30.7 percent of the EEOC sample—also involve share of systemic cases.

smaller employers; Table A7). Given the number of employees working in small firms, ad-
dressing discrimination in smaller employers seems an important statutory role of the
EEOC. Yet single nonsystemic cases are not limited to small firms, and indeed, many of the
consent decrees concluded with small firms address more systemic patterns of discrimina-
tion (at least according to the information available from consent decrees).

The data suggest that individual cases are considerably more likely in some regions of the
country than others; they are also significantly more likely in race discrimination than sex
discrimination cases (Table A7). The prevalence of individual cases was addressed in the
EEOC Systemic Discrimination Taskforce report:

[W]e found that the EEOC does not consistently and proactively identify systemic
discrimination. Instead, the agency typically focuses on individual allegations raised
in charges. There are few incentives for working on systemic cases, and the Com-
mission’s systemic efforts are neither coordinated nor consistent throughout the coun-
try. In addition, the Commission’s technology framework does not support a

nationwide systemic practice. (Silverman 2006)

Although the Database includes a sample of consent decrees settled since the Systemic
Discrimination Task Force report, these should not be expected to already reflect a shift in
litigation strategy. Systemic cases by their nature might take more than a year to prepare and
litigate, and will be unlikely to have resulted in a consent decree by 2008.

12 EEOC complaints and consent decrees typically use the term “and similarly situated” employees to indicate that its investigation suggests that
a case is class-action—like; there is no clear formal definition of when a case will be treated as class-action—like, a case with two or three plain-
tiffs might be described as “similarly situated,” or not. We coded cases as “single” where the case mentions only a single person, and does not
claim that the discriminatory action affected that person plus others “similarly situated.”
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Because of the
reluctance of the courts
to recognize sexual
harassment as more than
an individual problem, it
is much more difficult to
achieve class
certification in sexual

harassment cases.

Retaliation can take the
form of denial of
promotion, denial of
other opportunity for
advancement, and/or
less desirable job

assignments.

Charging Patterns for Sexual Harassment and Promotion Cases

Physical or verbal harassment based on sex, race, or ethnic origin is the most frequently
addressed issue in consent decrees. Sexual harassment is addressed in 55.5 percent of sex dis-
crimination claims in the Database, and in slightly fewer than half of all consent decrees ad-
dressing both sex and race discrimination (Table A2). The proportion of sexual harassment
cases among all EEOC and DQJ cases is twice as high as for private consent decrees, and
significantly perhaps, more than 90 percent of sexual harassment consent decrees in the
Database exclusively deal with sexual harassment, without addressing other issues, such as
discrimination in pay, promotions, or hiring. Sexual harassment suits are much less common
among privately litigated consent decrees; only six (17.6 percent) address it explicitly, and
in only two of these cases is sexual harassment the main complaint and the basis of class cer-
tification (Table 3). One of these cases, Nea/ v. DC Department of Corrections (DCDOC), is
discussed in depth in Chapter 3. Because of the reluctance of the courts to recognize sexual
harassment as more than an individual problem, it is much more difficult to achieve class
certification in sexual harassment than in pay, hiring, or promotion cases where it is easier

to establish statistical patterns:

Sex harassment as a class is very difficult to get certified, because the nature of in-
jury is very individualized, and frankly, the nature of the harassment can frequently
be individualized, unless you're like Dial, where all the employees work in the same
facility. And when you have branches all across the country, it’s very difficult to get

a sex harassment class certified. (Plaintiff attorney)

Several of the private plaintiff lawyers we interviewed echoed these views and said that
although there was evidence of serious sexual harassment in the cases they were pursuing,
because of the difficulties of getting a class certified, they did not pursue sexual harassment
as part of a motion for class certification for pay and promotion discrimination (although,
as the case studies in Chapters 4 and 5 show, they nevertheless may succeed in including pro-
visions addressing sexual harassment in the injunctive relief that is negotiated).

Compared to all consent decrees in the Database, sexual harassment cases are much more
likely to include a formal complaint of retaliation or constructive dismissal (that is, the person
who is being harassed leaves her job because conditions have become untenable). Retaliation
charges are 50 percent higher among EEOC sexual harassment cases than all EEOC cases,
and constructive dismissal is more than twice as likely (Table 3 and Table A1).%° Often, retal-
iation takes the form of denial of promotion, denial of other opportunity for advancement,
and/or less desirable job assignments. Sometimes this may be deliberate retaliation. Other
times it may be the result of a practice of separating the complainant from the alleged harasser
for the woman’s supposed protection and comfort. Yet, even though the detailed descriptions
in complaints and consent decrees would often suggest that women might have lost out in pro-
motions, and certainly that the decision process for making promotion decisions was tainted,
rarely, in fewer than 5 percent of EEOC or DOJ sexual harassment cases (Table 3), did such

treatment result in a charge of discrimination in promotion.

20 Legally, retaliation is an “adverse action” against a “covered individual” for participating in a “protected activity.” This includes trying to keep
someone from “opposing a discriminatory practice, or from participating in an employment discrimination proceeding.” See
http://www.eeoc.gov/laws/types/facts-retal.cfm for details.
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This lack of inclusion of promotion charges in consent decrees is a broader feature dif-
ferentiating the decrees in the Database. Most (88.2 percent) of all privately litigated con-

sent decrees address promotion issues, but only 20.0 percent of DO]J decrees and only 11.1 The lack of inclusion of
percent of EEOC decrees do (Table A1). Promotion issues are almost twice as likely to be

addressed in race discrimination than sex discrimination charges (24.3 and 13.6 percent re- promotion charges is a

spectively, Table A2), but also in EEOC or DQOJ race discrimination cases are included in broader feature

fewer than 20 percent of cases, compared to 89.5 percent of private cases. It is not intu-

itively clear why the EEOC is proportionately so much less likely to address promotion differentiating the sexual

charges; one explanation might lie in the manner in which claims are initially documented harassment decrees in
and investigated. This is a matter of concern because discussions with EEOC and DQOJ staff
suggest that, if a charge is not included in the initial formal investigation of a case, it is likely the Database.
to substantially limit the type of relief that may be negotiated if a case should be chosen to
be litigated later IWPR/WAGE Consent Decree Project Expert Panel 2010).
Table 3.
Sexual Harassment Consent Decrees in the IWPR/WAGE Database, 2000 to 2008
EEOC DOJ Private
Count %? Count %? Count %2
Type of Charge
Sexual harassment as part of all suits 150 5.2 15 33.3 6 17.6
Sexual harassment (SH) only® 139 92.6 14 93.3 2 33.3
(% of all cases in Database)
SH and pay 7 4.7 0 0 3 50.0
(as % of SH cases in Database)
SH and promotions 6 4.0 1 0.7 4 66.7
SH and hiring 4 3.6 0 0 8 50.0
SH and retaliation 97 64.7 5 33.3 3 50.0
SH and termination 40 26.4 2 13.3 2 3.3
SH and constructive dismissal 51 34.0 2 13.3 1 16.6
Type of Lawsuit
Class action/similarly situated 65 43.3 4 26.6 6 100
Individual plaintiff/claimant and 46 30.7 10 66.7 0 0
not similarly situated
Other not similarly situated 39 26.0 1 6.7 0 0
Note:

@ Percentages do not total to 100 percent because categories shown are not mutually exclusive and not
all categories are shown.

b ‘Sexual harassment only’ defined as not including charges of discrimination in hiring, pay or promotions;
after the first row percentages are calculated as percent of all sexual harassment cases (150).

Source: IWPR/WAGE Consent Decree Database 2010.

Hiring Discrimination Charges

Occupational and industry segregation by gender, that is, men working primarily in jobs
done by men, and women in jobs done by women, is a persistent and marked feature of the
U.S. labor market (Hegewisch et al. 2010). Such segregation is a major contributor to the
gender wage gap (Blau and Kahn 2007). Although some of this segregation might be due
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EEOC v. Abercrombie

& Fitch illustrates

the systematic
discrimination in hiring
and promotion faced by
African-American,
Hispanic, and Asian
women, who could be
hired into the lowest
paying jobs, but had no
opportunity to advance

into the more prestigious

to preferences, social science evidence suggests that hiring discrimination plays a consider-
able role in keeping women out of certain jobs, or in “sorting” women into predominantly
female, lower paid jobs (see for example Fernandez and Mors 2008; Reskin and Roos 1990).
Evidence from social science research suggests that sex and race or ethnic background con-
tinue to be a factor when employers make decisions about whom to employ. Bertrand and
Mullainathan (2004) found employers were significantly less likely to respond to job appli-
cations from applicants with “African American” rather than “White” sounding names but
otherwise identical levels of experience and education; Neumark, Bank, and Van Nort (1996)
found women to be significantly less likely to be hired in higher paying restaurant jobs;
Goldin and Rouse (2000) found a significant increase in the likelihood for women to be
hired as musicians in symphony orchestras once initial tryouts were conducted behind a
screen, making it impossible for selectors to exert any gender bias in assessing performance.
Solberg (2004) compares survey data on men’s and women’s preferences for certain jobs with
their actual representation in those jobs; women’s actual representation falls considerably
short of what we would expect from the expressed preferences, suggesting that something—
assumed to be discrimination—is keeping them out of those jobs. Hulett, Bendick, Thomas,
and Moccio (2007) specifically focus on the underrepresentation of women among fire-
fighters. They use a slightly different method (by comparing women’s share in jobs that are

similar to firefighting in status, physical demands, and pay) but come to a similar conclu-

jobs. sion: that hiring discrimination, rather than women’s preferences, is a major explanatory

factor in reducing women’s share of higher status and higher paid jobs.

Table 4.

Hiring Discrimination Consent Decrees in the IWPR/WAGE Database, 2000 to 2008

EEOC DOJ Private
Count %? Count %? Count %?

Type of Charge
Hiring discrimination as part of all suits 63 14.9 13 28.9 11 32.4
(% of all cases in Database)
Hiring discrimination only® 52 82.5 11 84.6 0 0
(as % of hiring cases in Database)
Hiring and sexual harassment 5 7.9 0 0 3 27.7
Hiring and pay 3 4.8 0 0 8 72.3
Hiring and promotions 8 12.7 2 154 10 90.9
Hiring and retaliation 13 20.6 1 7.7 4 36.4
Hiring and termination 10 15.9 0 0 5 455
Hiring and constructive dismissal 3 4.8 0 0 1 9.1
Type of Lawsuit
Class action/similarly situated 33 52.4 7 53.8 11 100
Individual plaintiff/claimant 21 A3 1 7.6 0 0
and not similarly situated
Other not similarly situated 9 14.2 5 38.5 0 0

Notes:

@ Percentages do not total to 100 percent because categories shown are not mutually exclusive and
not all categories are shown; after the first row, percentages are calculated in relation to all hiring dis-
crimination cases.

® "Hiring discrimination only" defined as not including charges of sexual harassment or of discrimination
in pay or promotions.

Source: IWPR/WAGE Consent Decree Database 2010.
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The consent decrees in the IWPR/WAGE Database provide concrete examples of the na-
ture of hiring discrimination, both based on sex and race/ethnic background. Hiring dis-
crimination is the basis of 87 consent decrees in the IWPR/Wage Database (17.3 percent
of cases); hiring discrimination is part of close to three of ten DOJ consent decrees and al-
most a third of private class action settlements (Table 4). Hiring is part of 27.3 percent of
decrees that address both sex and race discrimination. The case of EEOC v. Abercrombie &
Fitch illustrates the systematic discrimination in favor of white men in hiring and promo-
tion to better paying jobs in this clothing chain, and the double discrimination faced by
African-American, Hispanic, and Asian women, who could be hired into the lowest pay-
ing jobs, but had no opportunity to advance into the more prestigious (and better paid) jobs.

EEOC . Abercombie & Fitch explicitly addresses charges in hiring, promotion, and ter-
mination. Yet this is not common among hiring cases litigated by the EEOC or the DOJ.
As is the case regarding sexual harassment, hiring charges addressed in EEOC or DO]J con-
sent decrees typically are the major employment discrimination that is addressed, unlike in
private certified class actions where hiring discrimination charges typically are part of a
broader pattern of discriminatory employment practices. Almost all of the privately liti-
gated settlements jointly address discrimination in hiring and promotions, both key to pro-
viding equal access to good jobs. Fewer than one in ten EEOC or DOJ decrees combine

charges of hiring and promotion discrimination.

Pay Discrimination Charges

Pay discrimination charges are not common among complaints to the EEOC. Fewer than
one in 10 charges concerns pay discrimination claims (Hirsh 2008); among cases pursued
in the courts by the EEOC only one in twenty concerned wages during 2002 to 2008 (Table
C2). Pay discrimination charges based on sex may be brought under both Title VII of the
Civil Rights Act and the Equal Pay Act, and are both enforced by the EEOC. Charges
under the Equal Pay Act are even less common than more general wage discrimination

lai . . _ Many employers,
claims, accounting for only 2.2 percent of all cases resolved by the EEOC during 2000
2008.2! This is likely to be less of an indication of the absence of wage discrimination and particularly in the private
more of the difficulties in identifying discrimination and pursuing a discrimination claim. .
. . . ) . . . sector, dlscouraye or
Many employers, particularly in the private sector, discourage or prohibit sharing pay in-
formation. According to a recent nationally representative survey, six out of ten workers in pri ohibit sharing pay

the private sector said that discussion of pay information was prohibited or discouraged by information

their employers, compared to only one in seven workers in the public sector (IWPR 2010a).
Even where pay information is available, the Equal Pay Act imposes considerable hurdles
on proving discrimination because of the narrow construction of the definition of equal
work in the Equal Pay Act (see U.S. Senate Committee on Health, Education, Labor, and
Pensions 2010 for a more detailed discussion). Studies have further shown that pay and pro-
motion cases are significantly less successful when heard by a jury than are sexual harassment
cases (Eisenberg 1989; Oppenheimer 2003; Selmi 2001). In response, private as well as
EEOC and DQJ attorneys might be more reluctant to pursue such cases through the courts.

21 As discussed above, to get a sufficient sample for analyzing pay cases, we oversampled wage related consent decree when developing our
sample; 8.7 percent of cases in the Database address pay discrimination, compared with 5.2 percent of EEOC merit cases.
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Table 5.
Pay Discrimination Cases in the IWPR/WAGE Database, 2000 to 2008
EEOC Private DOJ
Count %’ Count % Count %

Type of Charge
Pay discrimination as part of all suits 37 8.7 19 5519 1 2.2
(% of all cases in Database)
Pay only® 23 62.2 0 0 1 0
(as % of all cases)
Pay and sexual harassment 7 18.9 3 15.8 0 0
Pay and promotions 9 24.3 18 94.7 0 0
Pay and hiring 3 8.1 8 421 0 0
Pay and retaliation 12 32.4 6 31.6 0 0
Pay and termination ) 13.5 8 42 1 0 0
Type of Lawsuit
Class action/similarly situated 16 43.2 19 100 0 0
Single plaintiff/claimant 13 35.1 0 0 1 100
and not similarly situated
Other not similarly situated 8 21.6 0 0 0 0

The lack of a
combination of pay
discrimination with
promotion discrimination
charges among EEOC
litigated decrees

is striking.

Notes:

@ Percentages do not total to 100 percent because categories shown are not mutually exclusive and
not all categories are shown.

5 ‘Pay only’ defined as not including charges of sexual harassment or of discrimination in hiring or
promotions.

Source: IWPR/WAGE Consent Decree Database 2010.

Most privately litigated decrees address pay discrimination (55.9 percent). Pay litigation, as
already discussed, is much less common among EEOC cases, and an exception among DOJ
decrees (only one of the consent decrees settled in the nine years under review); the lack of pay
discrimination charges pursued by the DOJ might be due to the greater pay transparency in
the public sector IWPR 2010a), but might also be a reflection of litigation strategies.??

Pay discrimination charges are approximately equally likely to arise as part of a sex or a
race discrimination charge (12.7 percent and 10.1 percent respectively; Table A2). There
are cases from all different categories of workers, from service workers, laborers and helpers,
technicians, and officials and managers; yet compared to all cases in the Database, a higher
share of pay cases address discrimination claims of professionals (9.2 percent of all decrees
compared to 40.4 percent of pay discrimination decrees address claims of professionals).

In most pay cases litigated by the EEOC, pay discrimination is the only major employ-
ment practice addressed (62.2 percent; although such “sole” cases are less common than in
EEOC sexual harassment or hiring litigation; Tables 3, 4, and 5). Although pay decrees are
more likely to be framed as class action suits than other EEOC decrees (43.2 percent com-
pared to 30.5 percent), most are not, and more than one-third of these (35.1 percent) involve

22 Since concluding data collection for this project, the National Equal Pay Enforcement Task Force established an interagency initiative among
the EEOC, the DOJ, and the Department of Labor (DOL) to coordinate the enforcement of wage discrimination laws; one objective is to strengthen
systemic enforcement of wage discrimination (White House 2010)
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only a single claimant (Table 5). The sole DO]J pay discrimination case also concerns a sin-
gle claimant. Perhaps even more so than in relation to sexual harassment, the lack of a com-
bination of pay discrimination with promotion discrimination charges among EEOC
litigated decrees is striking.

All but one of the privately litigated pay discrimination cases also address discrimination
in promotion and the remaining case addresses hiring discrimination as well as pay (Fermin
Colinderes v. Quietflex Manufacturing). Fewer than a quarter of EEOC pay cases address
promotions (24.3 percent; Table 5).

Promotions (or rather lack of promotions) are a major component of employees’ earning ad-
vancement during their working careers; although the evidence on gender differences in pro-
motions is somewhat mixed, women’s underrepresentation particularly in the higher echelons
of organizations is beyond doubt and a significant contributor to the continuing wage gap.”

In summary, there are marked differences in the basic characteristics of the complaints ad-
dressed in consent decrees by the EEOC, the DOJ, and private law firms. As one would ex-
pect, given the hurdles of achieving class certification in court, private class action consent
decrees address more issues and deal with larger employers than other consent decrees. Nev-
ertheless, the high numbers of consent decrees addressing only an individual claim, with-
out charging broader applicability to similarly situated workers, is noticeable. Some might
also argue that comparing the private attorney cases, which by definition are all fairly large
class action lawsuits, with the mostly smaller EEOC cases is inappropriate. Yet the imbal-
ance in the range of charges addressed in decrees also holds when we include only the largest
EEOC decrees in this analysis (defined here as having 20 or more plaintiffs/claimants or
awardees). All 34 of the private attorney cases in the Database as well as 56 EEOC cases
are in this large case category. The data (not shown) clearly show that EEOC consent de-
crees are much less likely to involve pay and/or promotion charges than are private attorney
consent decrees. These differences are both substantial in size and statistically significant (p<
.001 for chi square). A major question is whether the profile of EEOC cases will change as
a result of the greater focus on systemic cases following the setting up of the EEOC’s Sys-
temic Task Force in 2006.

A Comparison of Injunctive Relief in EEOC, DOJ, and Privately Litigated
Consent Decrees

We will now turn to the main concern of our report: the policies, programs, and processes
negotiated in consent decrees as injunctive relief. What is immediately striking is the stark
distribution of measures across the spectrum of consent decrees. Two measures are present
in almost all consent decrees in the Database: 1) a public posting or distribution of the em-
ployer’s EEO policy and commitment to nondiscriminatory employment policies, and 2)
sexual harassment or diversity/ EEO training. Measures that increase accountability for en-
suring and advancing EEO for managers, analyze compensation or promotion patterns,
mandate changes related to detailed personnel policies in recruitment or promotions, or cre-

ate new training and development opportunities are considerably less common (Figure 1).

23 See Lang (2010) for the most recent evidence on women'’s underrepresentation in managerial positions; Blau and De Varo (2007) on gender
differences in promotions rates and their link to wage progression; Blau and Kahn (2007) on factors contributing to the gender wage gap; Pema
and Mehay (2010) on the role of discrimination in job assignments for differences in promotion rates and pay in the public sector..

Promotions (or rather
lack of promotions) are a
major component of
employees’ earning
advancement during their

working careers.
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Two measures are
present in almost all
consent decrees in the
Database: 1) a public
posting or distribution of
the employer's EEO policy
and commitment to
nondiscriminatory
employment policies, and
2) sexual harassment or

diversity/EEQ training.

Sexual Harassment or Diversity/EEQ Training

Nine out of ten EEOC decrees include requirements for posting the employer’s EEO
policy and providing sexual harassment/diversity training for employees (Table 6). The sec-
tion of the consent decree requiring EEO or harassment training is generally specified in
considerable detail, listing who should receive training, how many hours of training should
be provided, and whether the training has to be delivered in person or if electronic (online)
delivery is permitted. Typically, training is mandated, at a minimum, for HR staff, man-
agement, and supervisors, but frequently for all employees. The amount of training required
is usually a minimum of two to three hours annually for the duration of the decree. There
also generally is a requirement for the content and the provider of the training to be approved
by the EEOC before the training can be delivered. Proof of compliance with the EEO/ha-
rassment training requirement is always specified as part of the records employers have to
provide to show compliance with the terms of the decree. Organizational research on the ef-
fect of EEO training on diversity in organizations found the value of this type of training
uncertain, if not questionable. A large national study of the relationship between EEO poli-
cies and the presence of women and African-American men in management during a 30-
year period in firms required to submit EEO1 forms found diversity training to have a
negative, and sexual harassment a neutral, effect on the diversity of the higher echelons of
organizations (Kalev, Dobbin, and Kelly 2006). This finding applies to all employers; it
changes slightly for those who were actually the subject of OFCCP compliance reviews or
employment discrimination lawsuits. In those organizations the effect of diversity or ha-
rassment training on the diversity of management teams becomes slightly positive, but still
small, and significantly smaller than measures that entail organizational accountability and
structurally incorporate resources and responsibility for progress in affirmative action goals
(Kalev and Dobbin 2006). As they suggest, “...there is more to segregation than rogue man-
agers exercising bias. Thus, appointing special staff members and committees to rethink
hiring and promotion structures may be more effective than training managers not to ask
their secretaries to make coffees, and not to exclude minorities from football pools.” (Kalev,
Dobbin, and Kelly 2006: 591).

Legal and organizational scholars have additionally expressed considerable skepticism of
organizations’ motivation for introducing diversity and harassment training and grievance
procedures, arguing that such policies are introduced primarily as a defense against poten-
tial liability in lawsuits, and less to create a nondiscriminatory and nonharassing working en-
vironment for women (Bisom-Rapp 2001; Dobbin 2009; Dobbin and Kelly 2007; Edelman,
Uggen, and Erlanger 1999). Grossman (2003: 3) has argued that since Judge Kennedy ar-
gued in the U.S. Supreme Court decision in Burlington v. Ellerth in 1998 that “the purpose
of Title VII is the creation of anti-harassment policies and effective grievance mechanisms,”
the emphasis in achieving compliance with the stated intent of the law, to prevent harass-
ment and discrimination, has shifted to an assessment of whether organizations comply
with “judicially created prophylactic rules.” She further points to the institutionalization of
this emphasis on form over substance in organizational routines, so that companies seeking
liability insurance coverage typically require supervisors to receive EEO/harassment train-
ing (Grossman 2003: 10). Bisom-Rapp, Stockdale, and Cosby (2007: 285) conclude that
there now is a widespread (and dangerous) “acceptance by employment lawyers and judges
of harassment and diversity training as vaccination against and antidote for discriminatory

work environments.” Bendick, Egan and Lofhjelm (2001) argue that the key to the effect
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Figure 1.
Injunctive Relief in the IWPR/WAGE Database 2000-2008: Percentage of Consent
Decrees That Include Each Remedy (n=502)

100+ g92 836

Source. IWPR/WAGE Consent Decree Database 2010.

of diversity/ EEO training is its delivery as part of, rather than as a substitute for, an overall
program of change, which includes detailed interventions in organizational policies and
routines, and is supported by a broader long-term commitment to change in an organiza-
tion. Such concrete goals and change efforts are not commonly specified in EEOC or DOJ
decrees (see also Table 7).

The subject of diversity and harassment training was an issue discussed with a group of
EEOC regional attorneys. Our discussions with EEOC lawyers found that in general they
at least partially share the researchers’ skepticism about its value, and because of this believe

that they need to closely monitor its delivery:

...[Defendants] say “oh we have sexual harassment training sessions once a year,”
sometimes what you find out when you dig into that, in the middle of the sexual
harassment training, guys will be cat calling, hooting, and laughing and so on, and
the managers will stand there and not do anything and so the training done poorly
sends the message rather than that sexual harassment is a bad thing, that sexual ha-
rassment ain’t so bad and it’s all just a big joke. An ill-conceived and ill-delivered
training program can not only not do any good, it can effect real damage. (EEOC

regional attorney)

EEOC regional attorneys said they scrutinized selected training providers as a means of
quality control, often insisted on reviewing training materials ahead of time, and maintained
the right to attend sessions personally. They were interested in technical advice on what
type of training might work best in changing behaviors, and, particularly, in view of em-
ployers” pressure for using online training rather than in-person training, for example, al-
though there did not appear to be channels in the EEOC that would facilitate a systematic

An ill-conceived and
ill-delivered training
program can not only not
do any good, it can effect

real damage.
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Table 6.
Injunctive Relief in the IWPR/WAGE Database, 2000 to 2008
= |
Count %2 Count %2 Count %?
423 100 45 100 34 100
Post notice of policy 389 92.0 33 73.3 26 76.5
Diversity/harassment training 386 91.3 32 711 27 79.4
Create/revise policy 250 59.1 g5 77.8 28 82.4
New investigation and 143 33.8 20 44.4 26 76.5
complaints procedure
Supervisor accountability 73 17.3 5 1.1 17 50.0
Establish objective criteria 17 4.0 4 8.9 25 736
for assignments and promotion
Positive action in recruitment 23 5.4 5 11.1 15 441
Post job vacancies 24 5.7 6 183 23 67.6
Analysis of promotion and compensation 8 1.9 3 6.7 21 61.8
Revise job descriptions/categories 14 8.8 1 2.2 13 38.2
New training/mentoring opportunities 10 2.4 0 0 16 471

Note:
@ Percentages do not total to 100 percent because categories shown are not mutually exclusive and
not all categories are shown.

Source: IWPR/WAGE Consent Decree Database 2010.

The key to the effect of
diversity/EEO training is exchange of such expejnences. Yet th'ere %s anot}'ler function of prescribed training in conser'lt
decrees, one that receives less attention in the literature. The person seen as most appropri-

its delivery as part of, ate for delivering such training might not be an organizational behavior specialist but the
defense lawyer. The objective is less one of “soft” organizational change, and more one of re-

rather than as a ) i U ) )
inforcing the message that discriminatory practices and harassment are illegal and costly:

substitute for, an overall

program of change. I think personally that the one time [training] may be effective is when the de-
fense lawyers do it and say, “look what just happened in this case—we just had to
pay this much money” and that may be something people remember. (EEOC re-

gional attorney)
Another EEOC regional attorney expressed this enforcement message similarly:

I kind of feel in some ways that training in [consent decrees] is effective, and the
reason why is that the [consent decrees] that we have negotiated and settled, 1
don’t think that we have ever had repeat players like from the same company where
workers in the same company will complain of, for example, sexual harassment so
even though when people go through the sexual harassment training and at that
particular time may not see the benefit of it, I think it does effect the management

that they do take it a little more seriously. (EEOC regional attorney)
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In this sense the function is similar to publicly posting the consent decree and EEO pol-
icy. The training reinforces the message to management that their behavior is under scrutiny,
and that they will be held accountable, and ideally it sends that message to both manage-

ment and workers. The training reinforces
Requirements to Prepare or Revise EEQ or Sexual Harassment Policies the message to
Many of the cases addressed by the EEOC involve smaller employers who might not management that their
have written human resource management policies, let alone a dedicated human resource or behavior is under
EEO person: )
scrutiny, and that they
I just want to say I think [training] can be beneficial particularly when you have will be held

smaller employers because many times we’ve seen that they didn’t even have a sex-

ual harassment policy before the EEOC intervened. So not only do we get the accountable, and ideally

training we get the policy, and we mandate that the training is done across the it sends that message to
board fo.r ,emplo.yees and management, and I think tha.t sometimes that can help both management and
because it’s starting from the ground up... (EEOC regional attorney)

workers.

Overall, our data show that 74.4 percent of the sexual harassment consent decrees and
54.8 percent of other decrees require a new or revised policy; 55.4 percent of sexual harass-
ment decrees (and 28.6 percent of others) require a new or revised investigation and com-
plaint procedure. Typically consent decrees require that the employer revise the sexual
harassment policy and procedure within so many days (often 30, 60, or 90 days) and sub-
mit the revised policy for EEOC (or DOJ) approval.

Yet although the EEOC seems particularly focused on establishing and communicating
to the employer the need to adhere to EEO policies and procedures through training and
the public posting of notices, overall EEOC decrees are less likely than other decrees to Although companies,
mandate an actual revision of EEO policies or new or revised grievance and complaints pro-

. . . particularly smaller ones,
cedures (Table 6). Perhaps surprisingly, given the U.S. Supreme Court ruling in the Elerth

and Faragher cases, even in sexual harassment decrees only slightly more than half of the might look to the EEOC
EEOC decrees mandate revised or new grievance procedures, compared to three quarters for EEO advice, the EEOC,
of DOJ decrees and all of the private class action decrees. Although companies, particularly o

smaller ones, might look to the EEOC for EEO advice, the EEOC, in its dual role as both in its dual role as both
the institution defining good practice and the institution responsible for litigating against the institution defining

bad practice, may not feel able to respond. In the words of an EEOC attorney: .

P Y P Y good practice and the
We don’t want to get in the policy of drafting HR policies. So we will often say institution responsible
“your sex harassment policy should include x, y, z,” but we don’t want to give them for litigating against bad
a policy so that they can hold it up later and say “why are you suing us? You ap-

proved this policy and that’s our policy.” So we try to be very careful. (EEOC at- practice, may not feel
torney) able tor espond.

Another attorney echoed the same sentiment:

...Our office’s position is that we don’t make any recommendations, we only vote
up or down because we don't want to seem to be seen to be giving them indemnity,
indemnifying them against any future suits .... (EEOC regional attorney)
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In large class action
cases in the process of
negotiating a decree,
companies receive
extensive external input
on up-to-date non-
discriminatory human
resource management

practices.

It is particularly smaller
companies, with less
sophisticated human

resource management
policies in the first place,
who receive less
extensive HR and EEQ

interventions.

EEOC attorneys recognize the potential limitations in this approach, particularly for

smaller employers:

Especially when you have small employers or employers that aren’t that well rep-
resented what can you do? I mean they are kind of at a loss and they are looking
to us as a resource. ...you know my office’s view is you're not supposed to draft the
best policy for them, you are just supposed to revise it to make sure it’s acceptable.

(EEOC regional attorney)

In one consent decree, EEOC . Vista Management Associates, the EEOC included an ex-
plicit waiver to prevent such cause of action: “Under no circumstances shall the EEOC, by
commenting or electing not to comment upon Vista’s proposed changes or amendments, be
deemed to have waived its right to investigate any alleged adverse effects of said policy upon
equal employment opportunities.”

Private attorneys are under no such constraints, and as can be seen in the case studies in
the following chapters, in large class action cases in the process of negotiating a decree, com-
panies receive extensive external input on up-to-date best practices of non-discriminatory
human resource management practices. This is also the case in the large EEOC class action
cases, such as the cases of Mitsubishi and Dial discussed in Chapter 3. Hence, it is particu-
larly smaller companies, with less sophisticated human resource management policies in the
first place, who receive less extensive HR and EEO interventions.

Recent legal scholarship has characterized the EEOC approach as one focused on rule-
making rather than problem-solving, and at stopping blatantly discriminatory behavior
rather than more subtle and structural forms of discrimination (Green 2003; Sturm 2001).
Schlanger and Kim (2008) characterize this pattern in EEOC decrees as mandating “not

transformation, but routinization” of employers’ human resource management practices.

Requirements Related to Recruitment, Promotion, and Training
and Development

Yet the routinization does not extend to specific personnel policy areas. Ensuring that, as
routine requirements, all jobs are publicly advertised, that promotion and hiring decisions
are made by a panel rather than an individual line manager, and that the distribution of per-
formance ratings and merit awards is routinely compared between departments and man-
agers have been shown to have a positive effect on diversity outcomes in organizations. Such
provisions are rare in consent decrees. Only slightly more than 5 percent of EEOC consent
decrees include any detailed provisions relating to recruitment or hiring. Even though re-
search suggests that sexual harassment, for example, is more frequent where women are in
the minority of the workforce, and indeed is used to keep them in a small minority, fewer
than 5 percent of EEO sexual harassment decrees include any provisions related to recruit-
ment or hiring. Research suggests that formalizing recruitment policies, particularly when
these are informed by EEO goals (as they would be in the context of negotiating a consent
decree), results in more applications from women and minorities (Holzer and Neumark
2000) and that adopting formal recruitment policies (including publicly posting jobs) leads
to a higher share of women in management (Reskin and McBrier 2000).

As discussed above, retaliation is a common feature of sexual harassment claims, and a de-

tailed reading of decrees often finds that such retaliation takes the form of lack of promo-
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tions or unfair selections for terminations (see also Chapter 3). Yet, of 150 EEOC consent
decrees addressing sexual harassment, only four (2.7 percent) negotiated detailed procedures
for job assignments or promotions. In sexual harassment decrees, preventing retaliation is
not the only reason for including requirements related to promotions, terminations, and
training and development. A study of women’s progress in the legal profession, for exam- Fewer than 5 percent of
ple, noted a marked ambivalence among male managers about mentoring female colleagues: EEOC sexual harassment
“In a climate of heightened sensitivity and ambiguity about sexual mores in the workplace, .
the main concern is that the relationship will be misconstrued as a sexual liaison or possi- decrees include any
bly a cover for sexual harassment.”(Fuchs-Epstein et al. 1995: 355). This ambivalence re- provisions related to

sulted in reduced opportunities for women to build up the necessary breadth and depth of ) o
recruitment or hiring.

experience to allow them to advance at the same rate as male colleagues. Even though such
measures are unlikely to be a magic wand for removing such tensions, including explicit
measures to address promotion and advancement is one way to ensure that the elimination
of sexual harassment truly creates equality of employment opportunity.

A similar absence of detailed policy is found in EEOC decrees dealing with pay dis-
crimination (only one DOJ decree addresses pay discrimination; Table 5). Most pay dis-
crimination consent decrees litigated by private law firms mandate that the employer analyze
promotion and/or compensation decisions and establish objective criteria for assignments
and promotions; close to half of privately litigated decrees also include provisions to increase
supervisory accountability or prepare or revise job descriptions (Figure 2). By contrast only
18.9 percent of EEOC negotiated pay decrees include procedures in relation to supervisory
accountability; only 13.5 percent include a reference to establishing objective criteria for as-
signments and promotions; 10.9 percent of EEOC pay decrees include an obligation to an-
alyze promotions and/or compensation data; even fewer mandate a review of job descriptions

Figure 2.
Injunctive Relief in Pay Discrimination Consent Decrees

® Private (n=19) = EEOC (n=37)

Revise job description

Supervisor accountability

84.2%
Analyse promotions and compensation

84.2%
Establish objective criteria for assignments and promotion

Source: IWPR/WAGE Consent decree Database 2010
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It is relatively
straightforward to track
how a sexual harassment
complaint is being
addressed, in what
period, and with what
consequences. It is
more difficult to assess
whether employees feel
confident in making
complaints in the

first place.

(Figure 2).2* Indeed close to three quarters of EEOC pay decrees (72.9 percent) do not in-
clude any of the above measures; in contrast all of the privately litigated or DOJ decrees in-

clude one or more of these issues.

Measuring the Extent of Sexual Harassment

Sexual harassment cases present an additional problem: developing effective measures for
assessing whether sexual harassment has effectively been stopped. It is relatively straight-
forward to track how a sexual harassment complaint is being addressed, in what period, and
with what consequences. It is more difficult to assess whether employees feel confident in
making claims in the first place. A high level of complaints might be an indication that the
new policy is working, and that employees trust the new procedures, whereas the absence
of complaints might be due to employees’ continued fear of retaliation or sense that man-
agement is hostile or indifferent to the issues (Hunt et al. 2007; Marshall 2005; Thomas
2004). Indeed, as Bell, McLaughlin, and Sequeira (2002) point out, empirical research on
the efficacy of sexual harassment policies in preventing and reducing sexual harassment is
scarce. One way forward might be to mandate employee attitude or climate surveys, which
would provide employees with a confidential means of voicing concerns over harassment and
would provide a means for human resource managers to identify potential areas needing at-
tention. Employee surveys were one of the tools implemented as part of the Nea/ v. DCDOC
decree discussed in Chapter 3. Yet using attitude surveys is very rarely included in sexual ha-
rassment (or other) decrees. EEOC attorneys told us that they had tried to include attitude
surveys in decrees, but had failed when judges took the side of the defendants who argued
that this was an undue burden and interference. Employers are particularly concerned that
surveys might reveal patterns of discrimination, leading to future litigation. Thus they choose
(and appear to succeed with this strategy in front of judges) to ignore the potential benefits
from systematic reviews and rely on individual claims and incidents, rather than to address

issues systematically. Sturm (2001) highlighted the same response in an earlier study.

Monitoring and Implementing Consent Decrees

The legal unit’s responsibility for a case does not end when the court enters a con-
sent decree. The next step is monitoring defendant’s implementation of the reso-
lution and, if necessary, taking steps to obtain compliance either informally or
formally. (EEOC Regional Attorneys’ Manual, Section IV.E)

Most consent decrees are “effective” for at least a year, and close to half (48.1 percent) for
more than two years (Table A19). Four out of ten (39.4 percent) private class action decrees
in the Database are in force for more than three years, as are slightly more than one-fifth of

the largest EEOC decrees (21.8 percent); 19 EEOC decrees as well as four of the privately

2 As explained earlier, the EEOC sample includes single-plaintiff/claimant cases whereas the private attorney sample does not. Additional
analysis of the data in Figure 1 determined that even if single-plaintiff/claimant cases are excluded, there are substantial and statistically sig-
nificant differences between EEOC and private cases (p <.05 for post job notice, establish criteria for promation, and analyze compensation using
a chi square test with n=42 multiple plaintiff pay cases; p < .09 for supervisory accountability). However, as previously noted, the privately liti-
gated sample has much larger cases, on average, in number of plaintiffs or awardees.
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litigated and three of the DOJ decrees were in force for at least five years. During that pe-

riod typically the defendant—the employer—has to prepare detailed records on progress

and formally is under the oversight of the court. Both private and EEOC attorneys stated

that there were no hard and fast rules regarding the optimal length of a decree; although

some stated that particularly in severe cases, a minimum of five years was required to ensure

that change would become engrained, others reported that in some organizations long de- Particularly in severe
crees might almost be counterproductive because of the tensions and hostility they might cases, a minimum of five
generate. Also, in larger employers/large cases, preemptive change might already begin while
the settlement negotiation process is underway, at the instigation of both corporate coun- years duration for a
sel and the management side attorneys; although the motivation for such preemptive change consent decree is
might partly be that— to preempt extensive court monitoring by trying to convince a judge i
that change has already taken place—it nevertheless means that discriminatory practices required to ensure that
are already in the process of being addressed before the decree becomes effective. In this change becomes

sense, the duration of a decree is subject to negotiation, and depends on the specific cir-

: . . engrained.
cumstances at hand, yet particularly in more substantial cases, at least three years appeared g

advisable (see also Chapter 6).

Typically in consent decrees there will be a named person or specific functional manager
employed by the defendant with responsibility for preparing the reports that are required in
compliance with the decree. In discussion, EEOC regional attorneys also noted that in their
experience the mere process of having to keep records, knowing that there is someone to be
accountable to, is a powerful enforcement tool:

I find reporting probably the most important thing [in enforcement] in the nor-
mal case, not because we go out and check it because we don't have the resources
to do it, but if you have got a sexual harassment case and you say: any time you have
a sexual harassment complaint you have to tell us who and what you did about it,
then what we have done is create a situation where they have to think about it each
time. Particularly in a hiring case or something like that, you have to tell us how

many applications you get, how many African Americans you hire from that
group.... Again, it does not tell them what they have to do, but if they know that The mere process of

they have to tell us what they are doing, I've found that that’s what I care about having to keep records
more than anything else in the average consent decree. (EEOC regional attorney) . .
knowing that there is
A small number of consent decrees goes beyond this and explicitly mandates appointing someone to be

or creating a dedicated internal position with responsibility for overseeing the implementa-
tion of the consent decree. Kalev, Dobbin, and Kelly (2006) found that organizations with
dedicated resources and clear lines of responsibility for EEO outcomes were significantly powerful enforcement

accountable to, is a

more likely to make progress in the diversity of their management teams than other organ- tool.
izations. Altogether, 7 percent of decrees explicitly specify such an internal function, rising
to 15.6 percent of DOJ decrees and 26.5 percent of privately litigated decrees (Table A17),
as well as 14.2 percent of the largest EEOC decrees (class-action—like cases with at least 20
awardees).
All attorneys we interviewed pointed to making employer-defendants accountable on
record as a powerful tool for getting compliance with the consent decree. Yet, both private
and EEOC attorneys also recognized that their ability to actually monitor detailed devel-

opments and identify incidents of noncompliance was limited. Sometimes employees who
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..when successful,
monitors fulfill a
combined role of

enforcing change and of
providing guidance and
consulting advice to the
employer about how to
best go about creating

change.

continued to be employed by the defendant would alert plaintiff counsel to consent decree
violations. EEOC attorneys reported returning to the premises of an employer, as a show
of force and authority, in response to reports, for example, that the consent decree notice was
no longer on display, but such actions are rare. Resources are clearly one factor limiting the
capacity for detailed oversight; another is the need and desire by all parties for the defen-
dant organization to move beyond the lawsuit contestation. A private class counsel described

this as follows:

After you've had a settlement, a lot of people want to move on, and I encourage it,
because they can't be in a crisis mode forever. Well, with moving on often means
that they’re less attentive. They're less vigilant about what’s going on. They're less
willing to cooperate in an investigation, and so it becomes that much harder to do
follow up that isn’t simply based on reviewing workforce data to look for objective

patterns of things that you're worried about. (Private plaintiff attorney)

To address the lack of dedicated resources and the need for an authoritative person(s) on
the ground with responsibility for overseeing, if not helping with, making the injunctive re-
lief'in a decree happen, numerous decrees mandate appointing one, or more, external mon-
itors with the authority to oversee and evaluate the implementation of the decree for its
duration. External monitors are exactly that: “external” to both the employer and the plain-
tiffs. They are neither captive to biases of the employer who resists change, nor are they
subject to the pressures of plaintiff’s counsel to get on to other cases. Their purpose and
focus is on implementing the consent decree. External monitors are appointed in 9.6 per-
cent of all consent decrees in the Database, 7.3 percent of EEOC decrees (20 percent in large
EEOC cases), 6.7 percent of DOJ decrees, and 41.2 percent of private class action decrees
(Table A17); external monitors are significantly more likely in sexual harassment than other
decrees. Monitors in large cases are not necessarily an alternative to establishing clear internal
lines of responsibility for compliance with the consent decree; many large decrees may do
both (see for example EEOC v. Abercrombie & Fitch).?

Our interviews with monitors and attorneys suggest that, when successful, they fulfill a
combined role of enforcing change and of providing guidance and consulting advice to the
employer about how to best go about creating change. In private class action cases, ap-
pointing an independent monitor might help to overcome tensions and hostility that might
have arisen in the often prolonged settlement negotiations between corporate and plaintiff
counsels. Given the EEOC’s ambivalent position regarding providing specific policy ad-
vice,? such a function might be particularly relevant in EEOC decrees. Most regional at-
torneys reported that it was only possible in exceptional cases to include an external
monitoring function in a decree, yet at least one region reported a move toward including
an external monitor (paid for as part of the general relief package negotiated in the decree)

as a standard component of their decrees:

The good thing about the monitoring is that it is paid by the employer, and we de-
sign the CD that way. I think the monitor is key to everything. (EEOC regional
attorney)

25 In the Database internal and external monitors were coded as alternatives, which might lead to an underestimation of the decrees that in-
cluded mandates both for appointing external monitors and for appointing in addition a named internal compliance officer.
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Effective Packages of Organizational Intervention
The consent decrees analyzed in the IWPR/WAGE Database showed marked differ-

ences both in relation to charging patterns and the complexity of injunctive relief between
the institutions negotiating consent decrees. The EEOC’s Regional Attorney Manual spec-
ifies: “For both monitoring and enforcement, it is important that the consent decree sets
forth clearly what the defendant is required to do, when the defendant is required to do it,
and the consequences for failure to do so”(EEOC 2005, Section IV.E). Our review of basic
patterns of injunctive relief negotiated in consent decrees suggests that there are marked
differences in the ambition and complexity of the policy packages that are mandated in
EEOC, DOJ, and privately litigated class action decrees; these differences are primarily but
not solely a reflection of the “size” of law cases (that is, of the number of plaintiffs/ the size

of the class of workers whose situation is addressed in a decree).

Table 7.
High Impact Injunctive Relief in EEOC, DOJ, and Private Class Action Consent Decrees, 2000—2008
EEOC/DOJ EEOC/DOJ EEOC/DOJ Private Attorney
Single 2-19 20+ Certified
Awardee/ Awardees/ Awardees/ Class
Claimant Claimants Claimants
(n=217) (n=189) (n=62) (n=34)
%:? %:? %:? %?
Most Effective Injunctive Relief Remedies
Post notice of job openings 3.2 4.2 24.2 64.7
Take positive action in recruitment/hiring 0.9 5.8 24.2 441
Provide job training/mentoring opportunities 1.4 0.5 9.7 471
Require supervisory accountability 12.4 18.5 25.8 50.0
(for EEO implementation)
Establish objective criteria for 2.8 1.6 21.0 735
assignments and promotions
Establish objective criteria for 3.2 4.2 25.8 5.3
hiring and terminations
Analyze promotion and compensation data 1.8 0.5 9.7 58.8
Revise job descriptions/categories 1.4 1.1 16.1 38.2
Appoint monitor for compliance with 8.3 13.2 32.8 79.4
consent decree
ANY of the above “most effective” remedies 22.7 35.4 65.6 100.0
NONE of the “most effective” remedies 77.3 64.6 34.4 0.0

Note:
a Percentages do not total to 100 percent because categories shown are not mutually exclusive and not
all categories are shown.

Source: IWPR/WAGE Consent Decree Database 2010.

26 As we discussed above, the ambiguous position is due to the dual role of the EEOC as both plaintiff counsel, in effect, and enforcement
agency, a duality that leads EEOC attorneys to be cautious in providing policy advice that defendants may claim as indemnity against future lia-
bility (according to our interviews with EEOC attorneys and staff).
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All of the privately
litigated class action
decrees include at least
one of the most
effective organizational

interventions.

Table 7 focuses on organizational interventions that have been highlighted in social sci-
ence research as being particularly likely to change discriminatory work environments, as
well as being standard components of performance enhancing human resource manage-
ment practices (see for example American Management Association 2007; Armstrong et al.
2010; Arthur and Doverspike 2005; Bielby 2000). All of the privately litigated class action
decrees include at least one of these interventions; each of these interventions is less likely
to be included in EEOC than in private class action decrees, and a third of even the most
class-action—like decrees negotiated by public lawyers at the EEOC and the DOJ do not in-
clude any of these (Table 7).

EEOC and DQOJ decrees are much more likely to mandate only the public posting and/or
revising of EEO policies and EEO-related diversity training without adding more detailed
requirements. Forcing an employer to publicly post their commitment not to discriminate
or allow harassment, particularly in the context of an official legal investigation and rein-
forcing such messages through training to managers and employees may certainly play a
role in empowering employees to challenge what they perceive as discriminatory actions. It
may also provide an added impetus to supervisors and HR managers to ensure that they
stay within the law. But it is unlikely to be as effective as including detailed mechanisms for
making personnel and management decisions more accountable and transparent.

Our purpose in this chapter is not to criticize the EEOC, but rather to identify the most
effective remedies found in consent decrees. For the scope of responsibility Congress has given
the EEOC, the agency has been underfunded since it was established. Over the years, more
responsibilities were added through amendments to Title VII, such as pregnancy discrimina-
tion, the ADA, and the ADEA, without commensurate funding. As the following chapters
show, effective injunctive relief not least depends on resources for up-to-date industry and oc-
cupation specific expertise and monitoring, resources that the EEOC typically does not have.
The following chapters draw on examples both from the EEOC and private class action de-
crees to provide examples of how effective injunctive relief with greater transparency and ac-

countability may be negotiated and implemented through consent decrees.
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ieh O

Injunctive Relief When Sexual Harassment Is “Business as
Usual:” The Neal v. DC Department of Corrections
Consent Decree with Comparisons to Other Cases”

Introduction

Neal v. Director, DC Department of Corrections (DCDOC) is one of the consent decrees
that pushes the envelope. We selected it for in-depth study for several reasons. The Neal law-
suit revealed egregious harassment of hund'reds. of Afncan—Ameflcan women over sef/e.ral The Neal lawsuit
decades. The consent decree created an outside, independent Special Inspector (SI) position .
with much greater authority and responsibility than anything similar in other consent de- revealed egregious
crees we examined. At the same time, it spelled out policy changes and sexual harassment harassment of hundreds
training requirements in less specificity than certain other major cases, leaving the details to . .

} . . . . . . of African-American
the SI. Drawing on interviews with key players along with examining an extensive collec-
tion of documents?®, we investigated how the SI model worked and how it compares to women over several

other approaches.

decades.
The chapter proceeds by reviewing the larger organizational and occupational context for

women’s employment and sexual harassment in public safety agencies, such as departments of
corrections and fire departments; it then launches into the details of Nea/v. DCDOC, the focal
point of the chapter. The Nea/ consent decree is subsequently compared, first, to two other
large, pattern and practice, class action sexual harassment consent decrees—EEOC v. Mit-
subishi and EEOC v. Dial—and second, to U.S. v. Prince George’s County, Maryland, Fire De-
partment, a consent decree resulting from a sexual harassment lawsuit by a woman firefighter.?

We conclude with common themes, larger lessons, and recommendations.

Women Employed in Corrections and Fire Departments

Social science research on women in uniformed services occupations such as police, fire-

fighters, and corrections officers documents problems with sexual harassment as women

This chapter was prepared by Cynthia Deitch, George Washington University and Institute for Women's Policy Research.

25 We interviewed plaintiff and employer counsel as well as attorneys who served as special inspectors during the Neal consent decree, a sex-
ual harassment trainer for the consent decree, and a complaint investigator for the consent decree. We tried but were unable to interview other
DCDOC officials or former employees. For background on the lawsuit and the DCDOC, our research was informed by newspaper coverage of the
lawsuit and trial, and several thousand pages of legal documents collected for this and an earlier research project (Deitch and Fechner 1996).
22" Qur sources for Dial and Mitsubishi are documents, including Dia/monitors reports, a focus group interview including EEOC attorneys involved
in negotiating the Dial and Mitsubishi consent decrees, and an interview with a monitor for the Dialand Mitsubishi consent decrees. For PGFD,
we only have legal documents because the DOJ attorneys were not permitted to speak about any cases.
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Studies of women in
corrections point to the
sexualized and gendered
setting of many

corrections facilities.

moved into these previously all-male occupations that are traditionally associated with mas-
culine gender stereotypes (Martin and Jurik 2007). There is evidence to support the theory
that sexual harassment (self-reported experience) increases in predominantly male work set-
tings (Gruber 1998; Willness, Steel, and Lee 2007). Other research suggests employment
discrimination in general is greater in more hierarchical organizations with large power dif-
ferentials (Ilies et al. 2003); the paramilitary uniformed services are very hierarchical. How-
ever, there are no data to show whether or not sexual harassment is more common in
uniformed services than in other occupations with similar gender ratios.

Opportunities for women in corrections began to expand after Title VII of the 1964 Civil
Rights Act was expanded to cover state and local governments in 1972. Even with expanded
Title VII rights, additional court battles were required for women to win the right to em-
ployment in corrections facilities housing men. American Corrections Association data cited
by DiMarino (2009) indicate that the percentage of women in corrections employment has
grown from 12 percent in 1969 to approximately 37 percent in 2008.

Martin and Jurik (2007) review several studies and available data indicating that African
Americans have made more inroads into corrections than white women. Women of color
in corrections are more likely than white women to be single mothers and to be seeking ca-
reer advancement (Belknap 1991; Maghan and McLeish-Blackwell, 1991). To our knowl-
edge, most, if not all, of the Nea/ class members were African-American women, although
white women were also employed by the DCCOC, but in smaller numbers; the alleged ha-
rassers in the Nea/ lawsuit included both white and African-American men. Women, as a
group, compared to men, are more likely to cite the absence of other employment opportu-
nities as a reason for entering corrections. Studies of women in corrections point to the sex-
ualized and gendered setting of many corrections facilities whereby definitions of
competence tend to be associated with what are perceived as masculine characteristics such
as physical aggression, ability to confront violence, and using force. In such a setting, social
scientists hypothesize, men may view the presence of women as a threat to their masculin-
ity, and/or they may view women as lacking abilities and characteristics associated with
competence on the job (Martin and Jurik 2007; Pogrebin and Poole 1997).

The scale and scope of the sexual harassment at the DCDOC, as described below, may
make it appear as an extreme case and therefore atypical. However, studies of correction
workers’ responses to sexual harassment suggest that many of the experiences of women at
the DCDOC were not unusual. In a study of women and men employed in seven county
jail and adult detention facilities, Pogrebin and Poole (1997: 50) found that “much of the ha-
rassment was blatant where female officers expressed concern that some of their male col-
leagues actually believed they were entitled to sexual favors with female coworkers.” This was
also a sentiment expressed by both uniformed and nonuniformed women at the DCDOC
when interviewed by plaintiff attorneys for the Nea/lawsuit (Deitch and Fechner 1996).

Pogrebin and Poole (1997: 53) also found that the prevailing opinion of female officers
in all seven facilities was that “the elimination of sexual and gender harassment in local cor-
rections organizations was dependent on top administrators enforcing policies against sex-
ual harassment.” In a study of the effect of sexual harassment on corrections workers, Savicki,
Cooley, and Gjesvold (2003) found that although men and women did not differ on burnout
or organizational commitment, harassment was a pervasive contributor to burnout and de-
creased commitment measures among women. Based on their own research as well as other

studies, Pogrebin and Poole (1997) conclude that sexual harassment of women corrections
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workers by their male colleagues and supervisors impedes the acceptance of women into
the work culture, which robs women of important training, peer support, sponsorship, and
access to inside information for job assignments and promotional opportunities. Their con-
clusion holds for other male-dominated occupations as well.

The ongoing problems of sexual harassment at the Prince George’s County Fire Depart-
ment (PGFD) that we discuss toward the end of this chapter is part of the larger context of
women employed in firefighting occupations in the United States. Social science research
on sexual harassment in organizations has repeatedly found a small female minority in a
traditionally male occupation associated with increased problems for women with sexual
harassment (Willness, Steel, and Lee 2007). In contrast to estimates of as high as 37 per-

cent for women as a percentage of corrections employees (DiMarino 2009), female fire- In the landmark 1981
fighters remain a tiny fraction of a predominantly male workforce, despite some increases

in the raw numbers of female firefighters in recent decades. Hulett et al. (2008) use U.S. Bundy v. Jackson
Census data to estimate that women as a percentage of firefighters increased to only 3.7 decision, the Court of

percent in 2000, up from less than 1 percent in 1980. Similarly, Bureau of Labor Statistics

Appeals found the hostile

data published by the National Fire Protection Association (2009) show women’s share of

the firefighting workforce increased from 1 percent in 1983 to only 4.8 percent in 2008. environment at the
National surveys of firefighters document problems of sexual harassment similar to those

alleged at the PGFD. A 1995 survey by the International Association of Women in Fire and DCDOC to be one where

Emergency Service of 551 women in fire departments across the United States found that sexual harassment was

most (88 percent) had experienced sexual harassment at some time in their careers, with 69

. . . “business as usual” and
percent facing ongoing harassment at the time of the survey; 30 percent of those who had

been harassed had never filed a complaint or reported it to a supervisor. Of those who had “standard operating
reported, more than half (55 percent) reported only negative experiences, such as an unde- procedure.”

sired transfer and/or retaliation (as in the PGFD case), or no investigation or response
(IAWFES, n.d.). Asking somewhat different questions on similar topics, 4 National Report
Card on Women in Firefighting (Hulett, et al. 2008) surveyed 675 women and men fire-
fighters in 48 states; 43 percent reported verbal harassment, 30 percent sexual advances, 6
percent assaults. Additionally 32 percent were exposed to pornography on the job, among
other indicators of a hostile environment. Furthermore, 65 percent reported that they were
not aware of any grievance procedures for reporting such complaints and 23 percent an-
swered that supervisors failed to address problems they did report. The report concludes, “our
surveys and interviews clearly documented that, when women get hired, their experiences
almost universally fall well outside legal boundaries for equal opportunity and non-harass-
ment,” and that “our interviews confirmed a direct relationship between harassment in a
department and tolerance for it by the department’s senior managers.” We find these con-
clusions highly relevant for both the DCDOC and PGFD case studies that follow.

Sexual Harassment at the DC Department of Corrections

Bundy v. Jackson, Landmark 1981 Appeals Court Decision

Complaints of sexual harassment at the District of Columbia Department of Corrections
(DCDOC) go back at least to the 1970s. In 1977, Sandra Bundy, a vocational rehabilita-
tion specialist employed at the DCDOC since 1970, filed a lawsuit charging her employer
with failing to respond to her several years’ of sexual harassment complaints. In the land-
mark 1981 Bundy v. Jackson decision, the Court of Appeals found the hostile environment

at the DCDOC to be one where sexual harassment was “business as usual” and “standard
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above her.

operating procedure.” The appellate court decision was one of a handful of cases credited
with directly paving the path to the 1986 Meritor Savings Bank v. Vinson U.S. Supreme
Court decision that recognized the hostile environment claim of sexual harassment as con-
stituting sex discrimination under Title VII of the 1964 Civil Rights Act. Bundy was also
the first time an appeals court ruled that Title VII liability existed for sexual insults.

Although the Bundy wv. Jackson decision helped change sexual harassment law in the
United States, sexual harassment continued as business as usual inside the DCDOC. Ha-
rassers received little or no penalty, and men with a history of harassment charges against
them were promoted to high level administrative positions. For example, Delbert Jackson
was the named defendant in Bundy because he was the director of the agency at the time
the lawsuit was filed; yet Jackson was also a former harasser of Bundy, before he became her
supervisor, and was later promoted to Director.

The Bundy case resulted in a permanent court-ordered injunction against sexual harass-
ment at the DCDOC. On paper, the policies adopted after Bundy appear fairly compre-
hensive for their time, as we describe below. The DCDOC frequently pointed to its
formalized sexual harassment policy and complaint procedure as a defense in subsequent

EEOC investigations of charges of sexual harassment.

The Neal Lawsuit

Also in the 1970s, Bessye Neal took a job at the DCDOC. In her first years at the
DCDOC, Neal was subjected to intense sexual harassment, both verbal and physical. As an
example of physical abuse, her breast was squeezed so hard in one incident that it was
bruised. The perpetrator was able to brush off the incident claiming he thought he was
squeezing an orange. Another of Neal’s harassers was, in fact, Delbert Jackson, who once de-
manded that Neal meet him in a hotel room during work hours. She filed complaints and
subsequently experienced retaliation for years. Newer employees whom she trained were
promoted above her. In unsuccessful efforts to force her to quit, she was at various times
forced to work in a closet, a restroom, and next to a broken window in winter. She contin-
ued to make complaints about her treatment and about the harassment and mistreatment
of other women. Eventually, Bessye Neal brought her complaints to the Washington
Lawyers’ Committee for Civil Rights and Urban Affairs, where they were kept on file
(Deitch and Fechner 1996).

Teresa Washington arrived in the records office of the DCDOC in 1992, eager to receive
training to do her job correctly, and with hopes to advance. The head of the records de-
partment, Edward Paylor, made it clear that the only way she would get the training she de-
sired was with him. He insisted that she come to his house for training. When she refused
his sexual advances, he moved her workspace to a basement and generally made it difficult
for her to complete her work satisfactorily. Unable to extricate herself from ongoing ha-
rassment from Paylor, and unsatisfied with the ineffective internal complaint process, Wash-
ington called a women’s employment rights hotline operated by a local advocacy group, the
Metropolitan Women’s Organizing Project (MWOP) to seek help. Holly Fechner, an
MWOP member and attorney recruited several law school students to help collect infor-
mation on the sexual harassment of Washington and a number of other DCDOC employ-
ees, and brought the resulting report to the Washington Lawyer’s Committee where
Attorney Joe Sellers and his colleagues put the newly documented problems together with
the Neal file and others already on hand (Deitch and Fechner 1996).
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A Title VII lawsuit was filed in 1993 with eight named plaintiffs (Nea/ v. DCDOC). Class
certification was won, making Neal/Bonds* one of only a handful of class action sexual ha-
rassment lawsuits ever filed at that time, and only the second involving a public agency. A
1995 trial resulted in the first jury verdict for a class action sexual lawsuit, awarding $1.4 mil-
lion to six of the named plaintiffs with awards for the rest of the class to be determined. The
class included both uniformed and nonuniformed employees. The trial decision was over-
turned at the appellate level on technical grounds. Before commencing a second trial, an $8
million settlement was reached and a consent decree signed in 1997. The consent decree did
not go into effect until 2002, after hundreds of decisions and appeals of individual awards
were completed. The court appointed a Special Master, who oversaw hearings for deter-
mir}ing awa'ers and other relief for.individual class m.embers and monitorec% retaliation com- Women were routinely
plaints during the 1997-2002 period, and was appointed as the first Special Inspector.

Two related lawsuits filed around the same time as the Neal lawsuit show how widespread dissuaded from filing
and systematic sexual harassment was. Another woman (Joyce Webb), who had been ha- comp laints; comp laints
rassed by Paylor, filed and won substantial damages in an individual lawsuit, separate from .
the class action, and women prisoners filed their own class action lawsuit against the that were filed were
DCDOC (Women Prisoners v. District of Columbia), for sexual harassment and abuse, among often lost or ignored; if
other issues. .
complaints were
The Failure of the Bundy Injunction to Stop Sexual Harassment at the DCDOC investigated, the

Next, we analyze lTlow.the policies enacted in response to the permanent injunction of the investigations were
earlier Bundy lawsuit failed, and whether the policies from the Neal consent decree cor-
rected those failures. The Bundy injunction policy included mandatory sexual harassment sloppy and used

training with yearly refresher sessions for all employees. In reality, however, the training was inappropriate criteria

not always given to everyone and what was provided was frequently treated as a joke. Em-
ployees with sexual harassment complaints against them were sometimes sent for remedial
training during which they sat around watching movies unrelated to sexual harassment, ac-
cording to one of the plaintiff attorneys.

As a result of the earlier Bundy lawsuit, a special complaint procedure for sexual harass-
ment was established. Unlike other department grievances, a sexual harassment complaint
could be made to a supervisor or anywhere higher in the chain of command all the way up
to the director, or to an EEO officer. A complaint could be written or oral. Although these
provisions sound promising, in reality, women were routinely dissuaded from filing com-
plaints; complaints that were filed were often lost or ignored; if complaints were investi-
gated, the investigations were sloppy and used inappropriate criteria such as “proof beyond
a reasonable doubt.” Retaliation against women who refused sexual advances and against
those who complained, was rampant (Deitch and Fechner 1996).

In his 1995 “Memorandum Opinion on Classwide Injunctive Relief,”! following the Nea/
jury verdict, Judge Royce Lamberth reviewed evidence presented at trial that documented the

39 Anyone searching for the Neal case might be confused by the name changes. The case was initially filed as Bonds, because alphabetically
Sharon Bonds was the first named plaintiff. It was later changed to Neal by plaintiff attorneys. When Margaret Moore became the DCDOC di-
rector, during the lawsuit, she was the named defendant (Neal v. Moare), but she later petitioned the court to remove her name leaving the case
to become Neal v. Director, DCDOC. The 1996 Appeals Court decision appears as Bonds v. District of Columbia. The consent decree is listed as
Neal v. Director, DCDOC.

31 The injunctive relief ordered by the Judge in 1995 included many provisions proposed by the plaintiffs attorneys that subsequently appear in
the consent decree. The 1995 injunctive relief did not go into effect because the jury verdict was overturned on appeal.
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Simply having a court-
ordered policy in place
that appears
comprehensive on paper
does not at all guarantee
fair or legal treatment of
sexual harassment
complaints, nor does it
protect the employer
against subsequent

lawsuits.

following flaws in the DCDOC sexual harassment complaint procedure: Appointed members
of fact-finding investigative committees lacked training in sexual harassment law, lacked ap-
propriate investigation methods, and lacked independence due to ties with parties to the com-
plaint or with previous sexual harassment complaints. Investigations and determinations were
not timely. Witnesses named by complainants often were not interviewed. Fact-finding deci-
sions were subject to review by superiors who were frequently not independent on the matter.
Disciplinary actions, if any, were not proportionate to the severity of the offense. Although em-
ployees could raise sexual harassment complaints outside the normal chain of command, to an
immediate supervisor or any superior up through the director, supervisors frequently failed to
pass complaints up the chain of command, as required, and when complaints were passed
through multiple hands, confidentiality was lost. Although complaints could be oral or writ-
ten, supervisors frequently failed to respond to complaints at all.

A key point for our project is that many of the sexual harassment consent decrees that we
examined included provisions for the employer to create or revise a sexual harassment pol-
icy and complaint procedure and submit the policy/procedure for EEOC or DOJ approval.
We also know that courts view the existence of a policy and complaint process as elements
of an affirmative defense, especially after the Faragher and Ellerth 1998 U.S. Supreme Court
decisions, and that many employers adopt formal policies and procedures for addressing
sexual harassment in order to help protect their organizations from lawsuits and liability. The
extensive documentation we have on policies and practices at the DCDOC under the Bundy
injunction—before the Nea/ consent decree—shows that simply having a court-ordered pol-
icy in place that appears comprehensive on paper does not at all guarantee fair or legal treat-
ment of sexual harassment complaints, nor does it protect the employer against subsequent
lawsuits. By comparing the policies and structures enacted as a result of the Nea/ consent de-

cree with those that existed previously, we can evaluate what the consent decree changed.
The Neal Consent Decree: What Changed? What Worked?

And so our big push there was to have an office created, have a person created who

would really have power in the system to discipline people. (Plaintiff attorney)

Innovative Features of the Neal Consent Decree

The Neal decree then was drawn up specifically to overcome the failure of the previous ap-
proach to sexual harassment. The most innovative feature of the Nea/ decree compared to
other consent decrees we have examined was the creation of the Office of the Special In-
spector (OSI) with extensive power and authority concentrated in one individual, inde-
pendent of the Department hierarchy for the duration of the consent decree. Most details
on how to revise and carry out policies were left to the Special Inspector, and adequate re-
sources were provided. The consent decree charged the SI with revising the complaint pro-
cedure in consultation with Department officials, improving access to the complaint
procedure, and hiring and supervising outside investigators with legal training for investi-
gating sexual harassment and retaliation complaints. The SI was given responsibility with
broad leeway for establishing a revamped sexual harassment training program. An added fea-
ture of note was a provision for continuing the OSI functions after the consent decree ex-
pired. Other innovations were that the consent decree specifically required the SI to appoint

an employee ombudsperson and an employee advisory committee to work with and advise
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the SI on sexual harassment policy, and establish a 24-hour hotline to an external call cen-
ter for receiving complaints (as one of multiple points to make a complaint).32
Ombudsperson: The role of the employee ombudsperson, as specified in the consent decree,
was to help monitor compliance on sexual harassment, provide feedback to the SI on po-
tential or actual problems, be available to employees confidentially to hear complaints about
sexual harassment and retaliation, and serve as a mediator for complaints if a complainant
wanted mediation. The SI described the ombudsperson as the “go to” person in the depart- The Employee Advisory
ment who made sure that meetings happened, people showed up for investigations, etc. The Committee came up with
SI also emphasized how important and useful it was that the person who served as om- .
budsperson was a longtime employee who was trusted and respected by all sides, and had the idea of anonymous
not been involved in the lawsuit. The ombudsperson duties became part of the individual’s employee surveys, which
written job description. Based on praise for the ombudsperson from multiple sources, we .
conclude this was an effective innovation. were in turn conducted
Advisory committee: The concept of the employee advisory committee was to provide feed- to assess the climate of
back .frorn employees to the SI on the effectiveness of training, how the new policies were opinion and perceptions
working, and to serve as a resource for “matters related to sexual harassment or related re-
taliation” for other employees. The SI was to select members after soliciting candidates, and of the new policies.

to ensure that all levels and units of the Department were represented. The consent decree

states that the advisory committee meets at the discretion of the SI, and that the SI could
decide after one year whether to continue the committee.

During the decree, the SI used the advisory committee to help publicize new policies and
procedures, to evaluate and improve the sexual harassment training, and more generally as
the SI's “eyes and ears on the ground,” which was especially important because the SI was
not on the premises most of the time. The SI who appointed the advisory committee re-
ported that the committee came up with the idea of anonymous employee surveys, which
were in turn conducted to assess the climate of opinion and perceptions of the new policies.
The SI told us: “We had posters of the Employee Advisory Committee all around so that
people could see faces of the people that they knew they could go to talk to about it. They
could see the faces of the employees who were involved in this issue. And that sent a posi-
tive message.” Our interviews strongly suggest that the employee advisory committee was
indeed effective in advising the SI during the consent decree.

Hotline: The purpose of the 24-hour hotline was to provide an additional, confidential ve-
hicle for employees on any shift or at any time, to communicate a complaint or problem to
the SI without having to go through any DCDOC personnel. The SI contracted an exter-
nal call center and created a script with questions for them to use in response to complaints.
When the call center received a complaint, they emailed a report to the SI who made sure
that the caller was contacted by the OSI within 24 hours. The hotline received several calls
per month and was relatively inexpensive to maintain, according to the SI.

Training: The consent decree stipulated that the SI, in conjunction with the Department,
would design sexual harassment training, select materials, hire instructors, and supervise the
ongoing training, and that the SI or the trainers would keep records of training. What was
specified in the DCDOC consent decree is less detailed on training than some consent de-

72 The consent decree stated that Sl was to assess whether to continue the above three initiatives after one year; in practice, the above initia-
tives did not get established until the second year, under the second SI.
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...strong, convincing
evidence from multiple
sources that the
grievance and
investigation procedure
introduced by the
consent decree and
implemented by the
Special Inspector was a
significant improvement

over what went before.

crees we examined, but, as noted earlier, it gave authority over training to the SI. The SI was
personally involved in researching and writing the new training curriculum, and revised it
as needed. The SI contracted a civil rights and women’s rights attorney to coordinate the
training. The training coordinator described, in an interview, discussion, airing of disagree-
ments and conflicts, some recalcitrance, but also a perception of making a difference. Both
the SI and the training coordinator emphasized to us the importance of keeping it inter-
esting, and making sure refresher courses did not simply repeat earlier sessions. We conclude
that a great deal of attention was given to planning, implementing, and improving sexual ha-

rassment training during the Neal consent decree.

Did It Work?

We found strong, convincing evidence from multiple sources that the grievance and in-
vestigation procedure introduced by the consent decree and implemented by the Special In-
spector (SI) was a significant improvement over what went before and, overall, an effective
policy during the life of the consent decree. We base this conclusion on the following: First,
we compared the written provisions of the new policy (DCDOC 2004) with the failings of
the previous policy that were revealed during the trial and found new provisions that clearly
address previous failings. Second, our interviews with the individuals who served as inde-
pendent Special Inspectors during the life of the decree provided insight into how they im-
plemented the decree and what obstacles they encountered. Third, the DCDOC counsel was
very positive about the effectiveness of the grievance procedure implemented by the consent
decree, and the effectiveness of the SI during the decree. Fourth, we found independent as-
sessment of the work of the SI in a detailed report of a hearing conducted by the District
of Columbia Office of Employee Appeals of a harasser’s appeal of his suspension under the
consent decree policy, plus an administrative judge’s opinion of a subsequent appeal by the
same harasser (Government of the District of Columbia 2010).

As referenced above, a hearing of a harasser’s appeal of his suspension by the SI (Govern-
ment of the District of Columbia 2010) included partial transcripts of testimony by the SI, the
outside investigator hired by the SI to conduct the investigation, several women with com-
plaints of harassment, witnesses, and the accused harasser. The testimony presented, as well as
the assessment and conclusion of the hearing officer, all supported the professionalism, thor-
oughness, fairness, and reasonableness of the work of the OSI. The hearing officer’s decision
was upheld by an administrative judge in a subsequent appeal by the same harasser. These
documents gave us valuable insight into the functioning of the OSI during the decree.

The appeal document cited above, however, also illustrates several limitations faced by
the SI. Some level of sexual harassment continued to occur during the consent decree, which
is not unexpected; an increase in complaints after a new policy is implemented may mean
there is more confidence in the procedure. At least some employees remained concerned
about retaliation; the hearing document quotes the SI as stating that several women were
reluctant to participate or file complaints for fear of retaliation. The appeal also quotes the
ST as stating that she believed the record of the harasser merited termination but that her
hands were tied once the hearing officer reduced the penalty to 120 days suspension be-
cause “a provision in the collective bargaining agreement that prohibits the deciding official
from increasing the penalty recommended by the Hearing Officer” (Government of the
District of Columbia 2010). Despite these obstacles, the success of the SI in turning around

decades of ineffective policy and unpunished abuse is impressive, to say the least.
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We argue that it was the effectiveness of the consent decree, and the work of the SI in par-
ticular, that made a difference, and not simply the fact, publicity, or monetary effect of the
lawsuit. For years after the Neal lawsuit was filed but before the consent decree was entered,
despite extensive media coverage, a court injunction against further acts of sexual harassment
and retaliation, a court-appointed special master, and a supposed zero-tolerance policy, sex-
ual harassment and retaliation continued. For example, court records (U.S. v. David Roach) We argue that it was the

show that a woman who filed sexual harassment charges in 1995 (while the trial was pro-

effectiveness of the
ceeding) was still subjected to unfair internal investigations that resulted in “no probable
cause” findings followed by discipline for the woman complainant, including proposed dis- consent decree, and
charge, for supposedly filing false reports and impugning an alleged harasser. We offer the the work of the special

above example as evidence that it was not simply the fact or publicity of the lawsuit that led ] ]
to change, rather the consent decree policies made a difference. Inspector in particular,

Social science research using surveys on sexual harassment consistently shows that three that made a difference,
key organizational characteristics associated with higher levels of self-reported experiences .
of harassment are employee belief that complaints will not be taken seriously, that harassers and not simply the fact,
will not be punished, and that those who make complaints will suffer negative consequences publicity, or monetary
(Hulin, Fitzgerald, and Drasgow1996; Willness, Steel, and Lee 2007). We found ample ev-

idence to conclude that during the life of the consent decree, the OSI was effective in chang-

effect of the lawsuit.

ing at least two® previously problematic aspects of the organizational climate by
demonstrating that complaints would, indeed, be treated seriously and by implementing
meaningful sanctions against offenders. Given the scope and long history of the sexual ha-
rassment problem at the DCDOC, the effectiveness of the OSI, however short-lived, is
impressive and shows the possibility for consent decrees to make a difference even in adverse

circumstances.

What Made the Neal Consent Decree Effective?

We identify five characteristics of the sexual harassment policy and complaint procedure
resulting from the Neal consent decree that seem to have made it effective and an im-
provement over what went before. These are (1) authority, (2) independence, (3) confiden-
tially, (4) competence, and perhaps most important, (5) resources.

Authority: The consent decree gave the SI sufficient authority to make a difference. This
included authority to act on the results of investigations; not just to make recommenda-
tions. It included “final authority” to impose penalties on harassers, including suspension
without pay, and to reverse retaliatory discipline against employees who complained of ha-
rassment. Although the SI did not have final authority for recommendations of termination
because that action was governed by the collective bargaining agreement and city person-
nel rules, imposing suspension without pay for up to six months was a substantial penalty.

Independence: The OSI position and structure created by the Neal consent decree explic-
itly mandated an individual (the SI) and a process that was legally and financially inde-
pendent of the agency hierarchy for the three-year duration of the decree. This independence
meant that the District of Columbia had to pay for the services and staft of the OSI, but the
DCDOC Director did not control the funds and the SI did not report to the Director. Such

independence was critical, we believe, in establishing the credibility of the SI and the com-

33 We lack sufficient evidence to assess whether the consent decree and the S| made a substantial difference in reducing employee fear of neg-
ative consequences for lodging a complaint.
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plaint process. It also enabled the SI to do her/his work without interference. The SI re-
ported monthly to the court.

Confidentiality: The consent decree mandated that the SI set up a 24-hour hotline for sex-
ual harassment complaints, as noted above. The hotline was an outside number (outside the
agency). This ensured both access and confidentiality for employees on all shifts and loca-
tions. It improved confidentiality for both the complainants and the alleged harassers. Su-
pervisors, at any level, who received sexual harassment complaints, were to submit them
directly to the OSI, and not pass them along the chain of command; this also improved
confidentiality.

Competence: The consent decree and the SI established the use of outside investigators
with legal training to investigate sexual harassment complaints. The investigators hired were
lawyers. This was a much needed remedy for the inconsistent and inappropriate standards
and processes used previously, as discussed above.

Resources: Everyone we interviewed emphasized the importance of adequate resources
to implement the policy and the competent investigation procedures. In the period after
the 1995 Neal jury verdict until the consent decree went into effect (2002), the DCDOC
was under a court injunction against further acts of sexual harassment and retaliation stem-
ming from incidents of retaliation against plaintiffs and witnesses during the trial. There
were court appointed special masters charged with overseeing parts of the sexual harass-
ment complaint process, especially retaliation against complainants and witnesses. The de-
scriptions we heard were that although there were some efforts to clean up the complaint
process during this period, there were no resources for doing it well. The consent decree
provided the resources needed for the SI to work as many hours as needed in any week or
month, hire expert antiharassment trainers, hire highly qualified investigators, activate the
employee advisory committee, and otherwise effectively carry out the consent decree. Plain-
tiff attorneys and former special inspectors emphasized in interviews that resources man-
dated in the settlement were crucial to making this happen.

Right person for the job: An additional critical factor that is not easily mandated in a con-
sent decree or policy was having a capable person in the SI position at a critical time. With-
out a highly qualified individual who used the powers provided to push for change, paid
attention to detail, and developed collaborative relationships with relevant parties, the au-
thority and resources might not have made a difference. The risk of concentrating so much
responsibility in one individual, however, is that if the person appointed does not have the

necessary integrity and commitment, the consent decree would not be effective.

Could It Be Replicated Elsewhere?

Given our analysis that the exceptionally strong role of the SI, on one hand is highly un-
usual for consent decrees, and on the other hand is key to the effectiveness of the Neal de-
cree, what are the chances that it could be applied elsewhere? To answer, it is important to
consider the conditions that made creating the strong SI necessary and possible. The fact
that the DCDOC was a public agency may have made government (court-appointed) in-
tervention more acceptable than it might be by a private sector employer. The DCDOC had
a history of disregarding court orders related to retaliation against plaintiffs and witnesses
in the Nea/lawsuit, and already had several other court-ordered special masters supervising
other aspects of the agency’s work; most other cases lack that history as justification for
court intervention. Finally, because there had been an earlier jury trial, the judge had al-
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ready signaled, through his 1995 injunctive relief order, that if the case went to trial and the
injunctive relief was up to the judge, he would impose the strong Special Inspector position
proposed by plaintiffs. Because of these conditions it is perhaps unlikely that courts will
grant such extensive authority to an SI as in the Nea/ consent decree. Yet the history that
led to the NVeal lawsuit also demonstrates the failure of conventional approaches, and the
need for strong external intervention in an organization with pervasive and extensive sex-
ual harassment. We will return to the broader lessons and examples of effective practices at

the end of the chapter.

What Else Might Have Been Included?

Although the Nea/ decree is very innovative in some respects, in other ways it appears
more conventional. The provisions specified in the decree are narrowly focused on sexual ha-
rassment. Other provisions, most notably supervisory accountability for equality of oppor-
tunity, are missing.

Supervisor Accountability: Many of the provisions in the Neal consent decree were pro-
posed by the plaintiff attorneys after the initial jury verdict, and appeared in Judge Lam-
berth’s “Memorandum Opinion on Classwide Injunctive Relief.” Interestingly, one provision
found in the above injunctive relief document but absent from the subsequent consent de-

cree was the section on supervisor accountability. The 1995 opinion by Judge Lamberth

stated: “Development of a performance evaluation system that ensures that all supervisors Without a highly

are accountable...must be a goal of the court. Otherwise, there cannot be systemic change o

to the Department’s ‘business as usual’ approach that the court has witnessed.” The Judge’s qualified individual
1995 motion went on to state: “The SI will be expected to develop, recommend and ensure who used the powers
implementation of revisions to the Department’s method of evaluating job performance.” .

This was not in the 1997 consent decree. The revised policy developed under the SI does provided to push for
state that supervisors and managers are responsible for implementing sexual harassment change, paid attention to
policies and procedures, and that managers and supervisors who fail to report sexual ha- detail, and developed
rassment or fail to take appropriate action to resolve sexual harassment complaints will be

subject to disciplinary action (DCDOC 2004). The latter statement is weaker than what the collaborative

judge and plaintiff’s attorneys originally wanted and less than the Mizsubishi, Dial, and relationships with

PGFD decrees (discussed later in this chapter) specify. However, another interpretation is

that the Vea/ consent decree intentionally left details, such as supervisory accountability, to relevant parties, the

the SI rather than spelling out provisions in the consent decree. Yet as a result, to our knowl- authority and resources
edge, there was no attempt to systematically integrate responsibility for creating a work en- .

8 bErosy yimes P oy forcreating 2 wo might not have made a
vironment free of sexual harassment, and more broadly, free of discrimination, in the
performance evaluations and promotion criteria for supervisors and managers. difference.

Career Advancement Opportunities and Promotions: Sexual harassment remedies in Nea/
and most other consent decrees are not integrated with other equal opportunity measures,
such as providing more opportunities for job training and mentoring or establishing objec-
tive criteria for job assignments and promotions. Yet, sexual harassment and retaliation often
have negative career consequences. For example, women plaintiffs in the Nea/lawsuit alleged
that they were denied promotions or denied the training opportunities needed to qualify for
promotions because they refused sexual advances and/or they filed complaints of sexual ha-
rassment. Supervisors could fire a probationary year employee without having to demon-
strate objective reasons, a policy that facilitated quid pro quo harassment and retaliation

with impunity. At higher levels in the career ladder, a single member of a promotion deter-
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mination panel could “blackball” a candidate for promotion, another policy frequently abused
by alleged harassers. The individual relief section of the consent decree addressed remedies
for past suffering by plaintiffs who could prove injuries from retaliation. Yet the injunctive
relief does not specify systems and procedures, or accountability measures, that would make
such retaliation more difficult. Such provisions are included in some other decrees (see for
example Beck v. Boeing, Chapter 5). We argue that as part of the general injunctive relief, a
proactive, more equitable, less arbitrary system of job training and promotion for all em-
ployees might help protect against some of the quid pro quo harassment and retaliation.

The Union Role: Throughout our research on consent decrees we have tried to investigate
what role, if any, unions have played or might play. The existence of a union is mentioned in
less than 5 percent of the consent decrees. In a few cases, the lawsuit is brought against the
union as well as the employer, as in U.S. v. City of Pontiac and Local #376 Fire Fighters Union.
In other cases, the consent decree may mention that certain provisions apply or do not apply
to unionized workers, that the consent decree does not invalidate provisions of the collective
bargaining agreement, or that the union is a place to send or post notices related to the decree.

Neal is one of the few cases where we know a little more about the role of the union. The
collective bargaining agreement included a clause explicitly protecting employees against
sexual harassment before the Nea/ lawsuit. One of the named plaintiffs was a male shop
steward, Tyrone Posey, who had been repeatedly and severely retaliated against for his per-
sistent efforts, in his union role, to help women document and file sexual harassment com-
plaints. At least one other named plaintiff was a shop steward, and another had been in the
past, before being promoted to a nonunion rank. At the DCDOC, there were a few other
shop stewards who had suffered retaliation for active efforts to help women resist sexual ha-
rassment. At the time the lawsuit was filed, the union held a rally in support of the work-
ers filing the suit.

Between the filing of the lawsuit and the start of the jury trial, the DCDOC employees
voted out the Teamsters and voted in the Fraternal Order of Police (FOP) as their collec-
tive bargaining agent. The plaintiffs who had been active in the union, were affiliated with
the former Teamsters’ local and were never supported by the new FOP local leadership. Ac-
cording to one of the plaintiff attorneys, union support for the lawsuit was greater earlier on,
but once it appeared that union members were being disciplined for harassment, and in
some views, taking the heat for managers, union support waned. During the consent decree,
union shop stewards were among the members of the employee advisory committee ap-
pointed by the SI. Ideally, we might want to see greater union involvement in implement-
ing a sexual harassment consent decree as suggested, for example, by Crain and Matheny
(1999) in a discussion of Mitsubishi. At the national level, several unions have suggested
policies and programs for a more proactive union role against sexual harassment. The Amer-
ican Federation of State County and Municipal Employees (AFSCME)*, for example, rec-
ommends passing local resolutions to go on record against sexual harassment; educating
members through union sponsored speakers, workshops, and literature as well as jointly
sponsoring training with the employer; conducting membership surveys to assess the extent
of sexual harassment problems; and including training sexual harassment grievance proce-

dures in shop steward training, among other actions.

3¢ AFSCME has locals in departments of corrections in many jurisdictions.
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What Happened after the Consent Decree Expired?
Several developments independent of the Nea/ consent decree or issues of sexual harass-
ment may have affected what happened to sexual harassment policies and practices after
the consent decree expired in 2005. An unrelated change in the agency directorship imme-
diately coincided with the expiration of the consent decree. Several independent observers
we interviewed expressed the opinion that the consent decree policies probably would have
continued to a greater extent if the previous director had remained. During the period of the
consent decree, substantial downsizing of the DCDOC workforce took place, from ap-
proximately 4,000 employees at the time the lawsuit was filed to about 900 by 2005. There
was also an increased use of contract employees during the consent decree, unrelated to the
decree. Although it is difficult to evaluate exactly how changes in the workforce affected During the consent
sexual harassment policies or practices, these changes undoubtedly helped shape the post- decree, union shop
consent decree employment context.
The information we found for what happened to the sexual harassment policy after the stewards were among

consent decree expired in 2005 is somewhat mixed, and we do not claim to have the full pic- the members of the
ture. The DCDOC claimed that all policies established by the consent decree or the Spe- ]

cial Inspector remain and have been reconfirmed each year. On paper, the official policy employee advisory
remains unchanged—to the extent that the documents we found online and were provided committee appointed

by the Department were not updated to provide current names, contact information, etc. We

by the Special Inspector.

know that the SI did not continue as proposed in the consent decree, although there is an
occasional outside investigator contracted to investigate sexual harassment complaints. The
employee advisory group remains on paper but we have the distinct impression that it is not
active. We were unable to establish whether the ombudsperson was replaced when the in-
dividual who had served in that role retired (in 2008) after continuing for several years after
the consent decree expired. The original external hotline number, although still published
in some DCDOC documents, is not a working number. We were told that the outside in-
vestigator’s contact number is publicized to employees; however, the policy document we
were shown had only the nonfunctioning hotline number.

It is clear that resources were again a problem, especially immediately after the consent
decree expired, although not the only problem. We heard credible accounts of outside in-
vestigations being requested by the DCDOC, but the investigator not being paid, and of
sexual harassment training requested after the training provider was informed she would
no longer be paid for any services. (Problems of contractors not getting paid by the DC
government is not unique to sexual harassment training and investigation.) Pro bono sex-
ual harassment trainers were so put off by the lack of seriousness with which their training
was treated by DCDOC authorities that they refused to come back, according to one re-
port. At some point, remaining funds not used by the OSI during the consent decree went
into the District’s budget, but, according to one source, eventually were available and used
by the DCDOC for continuing sexual harassment training and investigation. The question
of resources is not only about the availability of funds, but also the willingness to commit
funds for high quality sexual harassment training and complaint investigation purposes.

Information on lawsuits related to sexual harassment complaints at the DCDOC filed
after the consent decree expired show that at least some sexual harassment problems con-
tinue. We have found District Court rulings on lawsuits filed by a contract employee against
the DCDOC for sexual harassment and retaliation by a regular employee, as well as a law-
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suit by a regular employee alleging sexual harassment (including rape) and retaliation, by a
contractor® (e.g., Brown v. Corrections Corporation. of America 2009 and Simms v. District of
Columbia 2010), and charges of repeated physical and verbal sexual harassment of employ-
ees due to sexual orientation (Associated Press 2006).% The descriptions of the alleged in-
cidents of sexual harassment and retaliation in the legal documents suggest that a climate
conducive to such behaviors persists, although we cannot judge whether it is as bad or per-
vasive as before the consent decree. Although disheartening, it is not surprising that policy
was less effective after the transition from a fully functional Office of Special Inspector, to

an occasional outside investigator.

Comparisons with Other Sexual Harassment Consent Decrees

We will now briefly turn to two other large, pattern and practice, class action sexual ha-
rassment decrees, EEOC v. Mitsubishi (effective 1998) and EEOC v. Dial (effective 2003),
which used a slightly different model for creating external authority to implement consent
decrees. Next, we discuss another public safety agency with unionized, uniformed services
employees, focusing on U.S. v. Prince George’s County Fire Department (effective 2003), which

did not use such a model.

Mitsubishi and Dial

EEOC v. Mitsubishi, filed in 1996 with several hundred plaintiffs, mainly auto assembly
line workers, and settled with a consent decree effective 1998—2001, received much media
attention as the largest sexual harassment “class action” lawsuit ever settled.’” Many of the
innovative features of the Mitsubishi consent decree were replicated in a subsequent settle-
ment of EEOC v. Dial. Both the Mitsubishi and Dial consent decrees were negotiated by
EEOC attorney John Hendrickson along with his colleagues in the EEOC Chicago Dis-
trict Office, and both had long-time women’s employment rights advocate Nancy Kreiter
as the EEOC-nominated member of the three-person team of external monitors.*

In EEOC <. Dial, women in an Illinois soap products manufacturing facility alleged that
male coworkers and supervisors propositioned them for sex, groped them, called them deroga-
tory names, circulated and posted pornography, and stalked them at the plant and after work.
The women alleged that harassment occurred in the presence of supervisors who did noth-
ing and sometimes engaged in the misconduct, and that Dial failed to investigate complaints
of harassment or take meaningful action to stop it. Dia/ was filed in 1999 but the allegations
of sexual harassment and retaliation cover incidents dating back to 1988. The case was set-
tled and consent decree became effective in 2003. Dia/ involved fewer plaintiffs (90 at Dia/
compared with 300 at Mitsubishi), and the Dial plant had fewer employees overall than did

35 The DCDOC sexual harassment policy clearly states that it applies to contractors and volunteers as well as employees. However, under Title
VII, an employer is not liable for the sexual harassment of contract workers who do not meet the legal definition of employee.

36 Same sex sexual harassment is a violation of Title VIl under the U.S. Supreme Court decision in Oncale (1998); sexual orientation discrimi-
nation is covered by the District of Columbia Human Rights Act, but not Title VII. Claims of harassment due to sexual orientation were not in-
cluded in the Neal settlement.

37 Although, EEOC lawsuits do not go through the legal process of class certification required of private cases, in response to challenges by Mit-
subishi, a federal district court decided that the EEOC could bring a pattern and practice class action lawsuit against Mitsubishi; both the EEOC
and the media refer to Mitsubishi as a “class action” lawsuit.

9% Because our consent decree database covers decrees that became effective 20002008, the Mitsubishi decree of 1998 is not officially part
of the database; but because it is widely considered such a landmark settlement, and was a model for the subsequent Dial decree, we examine
the Mitsubishiand Dial decrees together. Also see Murphy (2005) for other discussion of the Mitsubishi consent decree.
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the Mitsubishi facility. Both plants were unionized; the union was a defendant along with the
employer in Mitsubishi but not in Dial. Both primarily involved women in blue collar jobs.

External Monitors

The Mitsubishi and Dial consent decrees stand out among the decrees we examined (other
than Nea/) for the explicit authority given the external monitor. In Mitsubishi and Dial the
wording of the consent decree is identical in requiring a team of three monitors, who are sup-
posed to reach consensus and make recommendations on sexual harassment policies, pro-
cedures, and training. The employer then has 21 days to implement the recommendations
or file an appeal with the court. Thus, the authority of the monitors is very strong, with a
presumption that recommendations will be enacted absent court intervention.

The Dial consent decree gave an employee who filed a sexual harassment complaint in-
vestigated by Dial the option to appeal Dial’s decision to the complaint monitor (one of the
external monitors). Information on how to contact the monitor to appeal was provided in

writing to the complainant. If the monitor disagreed with Dial’s remedy, the monitor could
try to resolve the disagreement with Dial, and if that failed, bring it to the EEOC for final The Mitsubishi and Dial

adju.dlcan'on. The Mitsubishi consent decree s’Fated that tbe complaint monitor will oversee consent decrees stand
the investigation of sexual harassment complaints. The Dia/ consent decree was less explicit

in exactly how much the complaint monitor oversees versus periodically reviews complaints. out among the decrees
Both Mizsubishi and Dial gave the monitors oversight with leverage in the complaint and we examined (other than

remedy process, although in a less direct way than did the NVea/ consent decree. We conclude ..
that the Mitsubishi and Dial consent decrees offer an effective model of specified authority Neal) for the exp licit
for the external monitors whereby the employer is required to implement the monitors’ rec- authority given the

ommendations within a limited time or appeal them to the court.

external monitor.

New Complaint and Investigation Procedures

Both the Mitsubishi and Dial consent decrees called for “convenient, confidential, and re-
liable mechanisms” for reporting sexual harassment. Specifically, they required a 24-hour
hotline, operated by an outside contractor, to receive discrimination complaints, including
but not limited to sexual harassment complaints. The Dia/ monitors’ reports found that the
hotline was used only once for a sexual harassment complaint in the 2.5 years of the consent
decree, although it was used for other discrimination complaints (Galland, Jones and Kreiter
2004, 2005, 2005a). As noted, the Nea/ consent decree also required a hotline, as did several
other consent decrees in our database. The Mitsubishi and Dial consent decrees required the
widespread posting of the names and phone numbers of two human resource department
officials who could be contacted with sexual harassment complaints. Employees were not
limited to lodging complaints with these two individuals or with the HR department.

According to the monitors’ reports, Dial received only five sexual harassment complaints
during the consent decree, whereas, a monitor who served in both cases indicated that there
were hundreds of complaints during the Mitsubishi consent decree. As discussed earlier
(Chapter 2), a low number of complaints, as at Dial, may indicate that efforts to stop sex-
ual harassment are working; a higher volume of complaints, as at Mitsubishi, may indicate
that the new complaint and investigation policy is effective.

Unlike many consent decrees that simply mandate a revised sexual harassment complaint
and investigation procedure without specifying any parameters, the Mitsubishi and Dial con-

sent decrees specify details including a best-efforts requirement of three weeks to complete
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investigation of complaints of sexual harassment and retaliation, and an additional seven
days to prepare findings and propose remedial action. These consent decrees also provide for
timely communication of the finding and remedy to all parties, and provide the complainant
the right to appeal the remedy if she/he feels it is inadequate. Unlike the Nea/ consent de-
cree, the Mitsubishi and Dial consent decrees did not require direct involvement by the mon-
itors in conducting or supervising the investigation of sexual harassment and retaliation
complaints or in the determination of the complaint outcome and any penalties. The chief
monitor, in both the Dial and Mitsubishi decrees, was required to serve as “complaint mon-
itor” and review the investigations and outcomes decided by the company.

Disciplinary outcomes were key to success in all three organizations (Mitsubishi, Dial, and
DCDOC), according to the respective monitors. The Dia/ monitors’ report for the first year
reported only one sexual harassment complaint (Galland, Jones and Kreiter 2004). The em-
ployer’s investigation and finding resulted in the termination of the harasser. The monitors

commented that the termination sent a strong message.

Zero Tolerance

Both the Dial and Mitsubishi consent decrees stipulated a no or zero tolerance sexual ha-
rassment policy. In the case of Dial, a no tolerance policy was already in place when the
consent decree went into effect. It may have been one of the changes instituted after the law-
suit was filed but before the settlement. As suggested in several studies (Pryor and Fitzger-
ald 2003; Stockdale et al. 2004), a zero tolerance policy does not guarantee that no further
harassment occurs. A strict zero tolerance policy might have unintended consequences. The
Dial monitors’ reports noted that employee surveys found that women indicated a prefer-
ence for not reporting less serious harassment; the monitors questioned whether the no tol-
erance policy made women less likely to report what they perceived as minor harassment
(Galland, Jones and Kreiter 2004, 2005, 2005a). The monitors expressed concern that a rou-
tine pattern of reluctance to report minor incidents could lead to tolerance for forms of sex-
ual harassment behavior. We note that a zero tolerance policy did not appear to stop
complaints at Mitsubishi. Most sexual harassment consent decrees in our database (91.1
percent), including the Nea/ consent decree, did not stipulate zero tolerance. Although avail-
able information suggests that consent decree implementation was effective in radically
changing sexual harassment behavior in the Mitsubishi and Dial plants, we have no evi-

dence that including zero-tolerance language was or was not critical.

Supervisory Accountability
One key provision emphasized in the Mitsubishi and Dial consent decrees was supervi-

sory accountability. The Mitsubishi and Dial consent decrees clearly stated that training for
supervisors and managers makes clear that harassment and retaliation by supervisors and
managers will result in disciplinary action and that tolerating sexual harassment among sub-
ordinates is not acceptable. Upon recommendation by the monitors, Dial revised its per-
formance evaluation form for supervisors to include the handling of EEO issues. The
Mitsubishi and Dial monitor whom we interviewed stressed the importance of reaching the
frontline supervisors:

But in terms of the implementation and making sure that there is a workplace free

from discrimination, I don’t think there are any more important players than first

line supervisors, because that’s who the main interaction is between—employees
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and management. It’s that first level of supervision. And if that first level of su-
pervision is either—is part of the problem, or not taking responsibility for the prob-
lem, or not understanding the problem, not implementing, not communicating
there is not a chance of turning anything around. And so how do you get that buy-
in? Well, you need really good training and you need to develop the right tools
that help those supervisors, but then you have to hold them accountable.

The Union Role

Most or all of the employees suing for sexual harassment at Dial, Mitsubishi, and the
DCDOC were unionized. Earlier, we discussed the role of the union at the DCDOC. We
have no information on the role of the union at Dial. The media and labor scholars paid
some attention to the union’s relationship to the Mitsubishi lawsuit (Crain and Matheny
1999). Although the union was not originally named as a defendant, the United Auto Work-
ers (UAW) joined the lawsuit voluntarily at the consent decree stage so that it could be part
of the consent decree resolution. This is an interesting model for other unions to consider.

The union contract at Mitsubishi did not have an equal opportunity clause or a statement Although the union was
prohibiting sexual harassment, whereas the DCDOC contract did. Prior to the lawsuit the not originally named as a
union at Mitsubishi had proposed an EEO clause but was resisted by management. There .
were reports that union women experiencing sexual harassment tried to file grievances with defendant, the United
shop stewards but were not successful (Crain and Matheny 1999). Overall, individual shop Auto Workers (UAW)
stewards at the DCDOC, especially named plaintiff Tyrone Posey, were heroic in efforts to .. .

) o : : joined the lawsuit

stop sexual harassment before the lawsuit, and individuals were active on the advisory com-
mittee during the consent decree, but institutionally the union had no role (Deitch and Fech- voluntarily at the
ner 1996). In contrast, at Mitsubishi, there seems to have been much less individual assistance

_ nuen : . consent decree stage
to women who were harassed, but there was ultimately an official union role in the lawsuit and
consent decree once the union joined the lawsuit as a party to the consent decree. so that it could be part
In criticism of conventional wisdom that sexual harassment among union members pres- of the consent decree
ents a conflict of legal obligation for unions under the duty of fair representation (DFR), i
resolution.

Crain and Matheny (1999) suggest that unions need to see sexual harassment as a threat to
job security for women members and that stopping sexual harassment by members against
members before management or courts step in is in the interests of all union members. They
conclude that when unions don't step in as advocates for women with sexual harassment
complaints, women’s organizations, the EEOC, and plaintift attorneys become women’s

bargaining agent, supplanting the union.

Firefighters Fighting Sexual Harassment at the PGFD

Along with Neal, there are four other sexual harassment lawsuit consent decrees involving
uniformed services employees and/or public safety agencies in our database. Three involve po-
lice departments and one a fire department. All four were filed as single-plaintiff individual
cases and were litigated by the Department of Justice. We selected one case, U.S. v. Prince
George’s County Fire Department (PGFD), to explore in somewhat greater detail.

An examination of U.S. v. PGFD contributes to a broader understanding of consent de-
crees through (a) comparisons with the DCDOC, (b) promising remedies with potential to
“push the envelope” further than most consent decrees, and (c) problems of implementation
that underscore the importance of monitoring—in this case, by the DOJ. Like Nea/, PGFD

involved sexual harassment and retaliation complaints against a unionized, uniformed serv-
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ice, public safety agency with a unionized workforce and a paramilitary organizational struc-
ture located in the Washington, DC, metropolitan area. The PGFD decree covered “civil-
ian” (nonuniformed) as well as “career” (uniformed) employees as did Neal.

PGFD Consent Decree Provisions

Although it was a single-plaintiff lawsuit, the PGFD consent decree included more detailed
remedies than most other single-plaintiff consent decrees, in part because a revised policy was
included as an appendix. Promising features included strong statements on supervisor ac-
countability, specific disciplinary measures, protecting complainants against unwanted trans-
fers, a strong prohibition against pornography, and an attempt to tackle vexing problems (of
sexual harassment and discipline) related to the dual volunteer and career force.*’ If imple-
mented as promised, these provisions might provide effective tools for combating sexual ha-
rassment and might be models for other consent decrees and other fire departments.

As examples of the detailed and promising provisions, the consent decree required the
PGFD to re-write all supervisor and manager job descriptions to specify EEO responsibil-
ities, and required awareness of and commitment to EEO policy as a factor in the per-
formance evaluation and promotion of supervisors and managers. Supervisors have specified
responsibilities for immediately responding to and taking action on allegations of sexual ha-
rassment, posting information, etc. Another strong provision was that the policy appended
to the PGFD decree included more entailed disciplinary measures than we found in most
other consent decrees, whereby an employee found to have violated sexual harassment or
other EEO policy could not be eligible for a promotion to a higher rank for a six-month pe-
riod for a minor violation, or a one-year period for a serious violation, and could not be el-
igible for any type of performance award for a year.

The PGFD decree, signed in 2003, clearly states that the display of pornography in any
form “in those areas of all fire stations where employees would, in the normal course of their
employment or tours of duty spend time” is forbidden. However, this broad ban on pornog-
raphy was not included in the May 2004 revision of the previous, 1999, General Order 1-
6 on EEO policy (Prince George’s County 1999, 2004) leaving us to wonder whether and
how it was publicized and enforced.

Compared to the Special Inspector in Nea/, the PGFD did not have any single position
with adequate authority to make the required changes. The mandated EEO officer was sup-
posed to be neutral in receiving and investigating complaints but was an employee with
other obligations and departmental relationships that could compromise that neutrality. It
is not clear what qualifications and training were required for the EEO officer. The EEO
officer could only recommend findings and discipline to the fire chief, but did not make
final rulings. The consent decree basically continued the EEO officer position that already
existed in the 1999 version of General Order 1-6, but had not been effective in responding
to the complaints in the lawsuit. Although no independent monitor was appointed, the
DAQJ attorneys played an active role in monitoring during the decree.

# Unlike other consent decrees we examined, the PGFD had the problem of crafting policy to stop harassment of employees by volunteers as
well as paid (professional) firefighters. Among fire departments, however, this is not unusual. Nationally, there were an estimated 6,000 mixed
(volunteer and professional) fire departments as of 2005, constituting 20 percent of all U.S. fire departments; another 73 percent were all volun-
teer and only 7 percent all professional (Long 2005).
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Implementation Problems

The DQJ found numerous problems with the lack of implementation of the consent de-
cree by the PGFD. The fire department failed to meet deadlines for adopting the new pol-
icy enumerated in the decree (U.S. v. PGFD Joint Motion 2004; 2005). The policy
adaptations proposed by the fire department were challenged by the DOJ in correspon-
dence from the DOJ to county officials.*! Exercising its rights under the consent decree,
and showing concern with progress in implementing the decree, the DO]J requested inter-
views with 13 employee and volunteer members of the PGFD as well as several senior staff Sexual harassment of
toward the end of the second year of the decree. As a result of the interviews, the DOJ com-

employee firefighters by

municated to the PGFD that it had failed to implement the following consent decree re-

quirements: (1) implementing the required Volunteer Service Directive, (2) clarifying the volunteer firefighters
responsibilities of volunteer fire chiefs, (3) ensuring that sexual harassment and retaliation remained an ongoing
complaints were reported to those qualified to receive them and that informal complaints )

. . . o . problem during the
did not subvert the policy agreed to in the decree, (4) notifying fire stations of the names and
contact information of EEO officers, (5) facilitating contact with the EEO officers, and (6) decree, and was never
visibly and clearly posting EEO policies in all fire stations. In addition, the report noted

resolved.

problems in the job allocations for the EEO officers and investigators, in the rise of sexual
harassment allegations, and in the need for continuing training for employees and supervi-
sors (DQOJ 2005).

Throughout the duration of the decree, deadlines were missed. The county and the DOJ
jointly had to file an extension for time to complete the mandated sexual harassment train-
ing. The DOJ was responsible for the training. The extension request states that the firm
contracted by the DQOJ to conduct training was not able to complete the training until after
the two-year decree was scheduled to expire. Only the initial training required by the con-
sent decree was completed during the two-year period. There was a also a joint motion to
extend the decree for an additional 90 days because the policies affecting volunteer mem-
bers had not been implemented.

Sexual harassment of employee firefighters by volunteer firefighters remained an ongoing
problem during the decree, and was never resolved, according to the DOJ (DOJ 2005, 2006).
Complaints of serious sexual harassment incidents increased during the decree. On the one
hand, it is not unusual for complaints to increase after a new grievance procedure is intro-
duced (Willness, Steel, and Lee 2007); the increase might reflect increased confidence in the
new procedure as well as continuing problems of sexual harassment. On the other hand, in this
case, the new complaints that occurred during the consent decree included a rape and a near
rape, and reports that some career female firefighters were refusing to work shifts in volunteer
fire stations, especially in the absence of career (nonvolunteer) supervisors.

At the conclusion of the consent decree, the final letter from the DOJ to the PGFD out-
lined continuing problems, noted concerns regarding the volunteer personnel and leadership,
discussed a failure to discipline a high-ranking officer despite an investigation that sustained
a sexual harassment complaint, and commented on several training policies that adversely

and disproportionately affect women. These problems notwithstanding, the DOJ conceded

# Qur analysis of problems in the implementation of the PGFD consent decree was informed by and greatly benefitted from research on the legal
documents conducted for IWPR by Mary Kuntz; copies of the various cited communication from the Department of Justice to Prince George's County
officials are on file with [WPR.
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that the PGFD had complied with provisions of the consent decree so that no further ex-
tension would be sought; indicated that they (the DOJ) were substantially satisfied that the
career supervisory and nonsupervisory personnel had significantly changed attitudes and
practice; praised the work of specific EEO officers, concluding that the workplace had im-
proved for female career personnel (DOJ 2006).

Although not mentioned anywhere in the consent decree, the subsequent May 2004 re-
vised policy document declares a zero tolerance sexual harassment policy, as did the previ-
ous 1999 document. The existence of a zero tolerance policy before the lawsuit did not stop
the harassment and retaliation behavior, and it obviously did not protect the PGFD against
the lawsuit, all of which reinforces our skepticism, raised earlier, about the usefulness of zero
tolerance terminology in sexual harassment policies.

Overall, 74.4 percent of the sexual harassment consent decrees in the IWPR/WAGE
Database require a new or revised policy; 55.4 percent of sexual harassment decrees require
a new or revised investigation and complaint procedure. Typically consent decrees require
that the employer revise the sexual harassment policy and procedure within so many days
(often 30, 60, or 90) and submit the revised policy for EEOC (or DQOJ) approval. Our ex-
amination of the PGFD case reveals that stating such requirements in the decree does not
guarantee that the prescribed policies will be adopted, let alone fully implemented even
when the new policy is spelled out in more detail than most when the consent decree is
signed. Unlike the Neal, Mitsubishi and Dial decrees, in PGFD there was no dedicated in-
dependent authority to provide detailed oversight of implementation; although DOJ lawyers
clearly paid detailed attention to the case, they did not have access to the same resources, in
time or funds, to ensure change happened. We do not know whether there would have been
a more successful challenge to sexual harassment in PGFD with such resources, but the ex-
perience in Neal suggests that that might have been the case.

Conclusion and Recommendations

WEe conclude this chapter with a brief consideration of the larger context of sexual ha-
rassment in the workplace. Sexual harassment is costly to employers in multiple ways. Most
obvious, perhaps, is the risk of liability and accompanying legal fees, damage awards, and
negative publicity resulting from litigation. Even without litigation, research (e.g., Lengnick-
Hall 1995) shows that sexual harassment also costs organizations in the form of negative ef-
fects on employee recruitment, retention, productivity, absenteeism, and increased sick leave
costs. On the individual level, experiencing sexual harassment leads affected employees to
lowered work satisfaction, less commitment to the organization, lower productivity, and psy-
chological withdrawal from their work and the organization (Willness, Steel, and Lee 2007).
Numerous studies document the negative effect of sexual harassment on affected employ-
ees, including job effects as noted above, as well as psychological effects such as anxiety, de-
pression, and in more serious cases, PT'SD, and physical health consequences (Willness,
Steel, and Lee 2007). Thus, potential lawsuits are not the only cost of sexual harassment and
not the only reason for employers to find ways to stop it.

Thinking about the larger context of workplace sexual harassment discussed above, there
are several common lessons we gleaned from the different consent decree experiences ex-
amined in this chapter. First, it is important to have someone such as the Special Inspector
in Neal, or a team such as in the three monitors in Mitsubishi and Dial, with sufficient re-

sponsibility and authority to enforce implementation of the consent decree and the policy
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reforms it mandates. Critical features for effectiveness were that the external monitors*?
were independent of the employer and, as court appointed monitors, accountable to the
court. Adequate resources for both independent monitoring and policy implementation
were key according to various parties we interviewed. In our analysis, the consent decrees in
the EEOC-litigated Mitsubishi and Dial sexual harassment lawsuits were of comparable in-
novation and effectiveness as the privately litigated Nea/ decree. Sexual harassment is
One of the best hopes for long-term change is that when the consent decree expires, an in- costly to em p loyers in
dividual within the organization with sufficient authority and responsibility will continue en-
forcement of the EEO policies that worked during the decree. Kalev, Dobbin, and Kelly (2006) multiple ways, in the
show that having someone in a high-level position responsible and accountable for effective form of negative effects
implementation of EEO policies more generally is a critical variable in making a difference.

Murphy (2005) explains that the serious commitment to change by the CEO was a key fac- on employee

tor to successful implementation and continuation of consent decree policies at Mitsubishi. The recruitment, retention,
Neal consent decree tried to build in continuation of the Office of Special Inspector after the . .
. . o productivity,
decree ended, although that expectation was not realized, perhaps partly due to a change in di-
rectorship. Lack of any individual or position with sufficient power and commitment appeared absenteeism, and
to be one of the obstacles .to con?er.lt decree m%plem.entanon at the PGFD. ' increased sick leave
A second broad lesson is that it is not sufficient simply to have a sexual harassment griev-
ance reporting and investigation procedure, even a court-ordered one as at the DCDOC costs.

prior to the Neal consent decree, if, as the social science research literature (e.g., Hulin,
Fitzgerald, and Drasgow 1996) suggests, employees do not have confidence that complaints
are taken seriously, that offenders will be punished, and that complainants won't suffer ad-
verse career consequences. At both Dial and the DCDOC, the external monitors initiated
anonymous employee surveys to assess employees’ perceptions and feelings about the newly
instituted sexual harassment policies and grievance procedures. The surveys were useful ac-
cording to the monitors interviewed. The surveys were not mandated by the consent decree
at Dial or the DCDOC; however we found a few consent decrees that did require employee
surveys. We understand from interviews with plaintiff and defense attorneys that employ-
ers often resist mandated employee surveys in a consent decree for fear of future liability. Our
recommendation is that independent monitors and EEO consultants appointed in con-
junction with consent decrees seriously consider employee surveys, and that employers gen-
uinely concerned with stopping sexual harassment also consider such surveys. Because most
sexual harassment is never reported, a lack or low level of complaints is not an adequate in-
dicator of whether existing policies are working or whether sexual harassment behavior is
occurring. Employers need to know whether employees are aware of existing policies, trust
them, believe they are fair and effective, or fear retaliation—before these problems are doc-
umented in a lawsuit.

A third broad lesson concerns ingredients of effective sexual harassment policies that
should be considered not only in consent decrees but by all employers, including those with-
out a court order. Multiple avenues for reporting sexual harassment complaints; timely, con-
fidential responses to complaints; and investigations by competent, trained, and objective
investigators supported by adequate resources are elements of effective practices evident

# Although, as noted in Chapter 1, external monitors are somewhat more common in sexual harassment (15.6 percent) than other consent de-
crees (7.2 percent), they are used in only a minority of cases.
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during the consent decrees at the DCDOC, as well as Dial and Mitsubishi. The quotes
provided earlier from a monitor and a judge make strong arguments for holding supervisors
accountable for following EEO policies and maintaining a nonhostile environment and for
including these issues in the performance evaluation of supervisors and managers, a policy

specifically required in only a minority of sexual harassment or other consent decrees.®

% In the IWPR/WAGE Database, supervisory accountability is specified somewhat more frequently in sexual harassment decrees (26.9 percent)
than other decrees (14.9 percent) but most do not include it.
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ieh O

Sexual Harassment against Women Immigrant
Workers and EEOC v. DeCoster

Introduction

I'have never had another case like it. I have had sexual harassment cases and they are
all bad. I've had racial harassment cases; they’re all bad. I've had, obviously, many
kinds of discrimination cases; discrimination is always bad. But the level and the de-
gree of discrimination in the DeCoster case exceeded anything that I had been per-
sonally involved in, because women were getting raped in the case. And we’ve had
other rape cases, and all rapes are bad. But the rape cases we’ve had before involved
one woman; this involved multiple women. (EEOC regional attorney)

On August 15, 2001, the Iowa Coalition Against Domestic Violence (ICADV) filed a
charge with the EEOC on behalf of Mexican women farm workers, accusing the DeCoster
egg processing plant in Iowa (Iowa Ag) of maintaining a hostile work environment in vio-
lation of Title VII of the 1964 Civil Rights Act (as amended). The charges included the rape
of women workers by supervisors, sexual harassment, discriminatory treatment of Mexican
workers on the basis of national origin, and actual and threatened retaliation, including the
threat of bodily harm. The case was settled 14 months later with a consent decree specify-
ing a 38 month duration. According to the EEOC regional attorney who litigated the case,
it was the worst case he had ever experienced during his long career at the EEOC.

The injunctive relief package in EEOC v. DeCoster follows the basic template used by
many EEOC harassment decrees: it mandates distributing the company’s sexual harass-
ment statement and an official notice of the EEOC’s investigation of DeCoster to all em-
ployees with their paycheck, as well as to all new employees hired during the effective period
of the consent decree; it mandates that all documents are produced in both English and
Spanish; and it mandates annual EEO training for all supervisors during the course of the
decree, provided by an outside training provider mutually agreed upon by the EEOC and
the company. As in many other decrees, it mandates that the company allocate responsibil-

" This chapter was prepared by Ariane Hegewisch, Study Director at the Institute for Women's Policy Research.

The charges included the
rape of women workers
by supervisors, sexual
harassment,
discriminatory treatment
of Mexican workers on
the basis of national
origin, and actual and
threatened retaliation,
including the threat of
bodily harm.
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ity for record keeping and reporting to a named employee (although less typical is an explicit
mandate that the record keeping function should be “compensated at the appropriate rate
and time”); that the company provide to the EEOC a record of all complaints of sexual or
national origin discrimination or retaliation made by employees or job applicants; provide
copies of the company’s revised antiharassment and antiretaliation policies; and provide a
written record annually of compliance with the training requirement.

We selected this case for study less because of specific provisions in the consent decree
than because of the way in which it addresses the claim of the undocumented immigrant
women workers who were its subject. The complainants, whose case was argued by the
EEOC, were undocumented women immigrants, who worked at the DeCoster egg-pack-
ing plant, where they had been subjected to sexual harassment up to and including rape. The
complainants’ names were kept confidential throughout the case. As part of the settlement,
women were provided with U visas, which allowed them to remain, and work, in the United
States. U visas are specifically designed to provide residency and work permits to non-U.S.
citizens who were the subject of violent crime and assist or are willing to assist U.S. au-
thorities with the investigation of such crimes. The women in the DeCoster case were
among the first people in the United States to receive such visas.*

The decree provides damages of $1.3 million to 11 individual women; sets up a class fund
for $125,000 for additional victims who might not have come forward during the investi-
gation; and awards $100,000 to ICADV, in recognition of the crucial work it performed
for immigrant women. The amount of settlement dollars puts the DeCoster decree in the
top 5 percent of all EEOC decrees in the IWPR/WAGE Database in terms of monetary
relief. Most striking is the award to the ICADV; while it is not uncommon for private class
action settlements to provide some funds for nonprofit organizations instrumental in bring-
ing the case, such an award is rare among EEOC cases. The award is in recognition of the
crucial role played by ICADV in bringing the suit and facilitating its resolution. Perhaps
most crucially, this decree, negotiated by the EEOC on behalf of undocumented immigrant
women, demonstrates that the prohibition against employment discrimination in Title VII
applies to all workers, irrespective of residency status.

This chapter begins with a more detailed discussion of the circumstances leading to the
DeCoster decree, its negotiation, and implementation. The chapter then highlights other
EEOC consent decrees that address sexual harassment of immigrant women workers. The
analysis in this chapter is based on both primary and secondary sources, including a review
of legal documents, newspaper and scholarly articles, and interviews with lawyers and other

professionals involved in negotiating these cases.

From Immigration Advice to Discrimination Charge

Honest to God, everything was pretty much a bluff. I knew that they would never
take the stand. That was that. So how do you start negotiating, knowing that your
client will never go to trial? (Plaintiff attorney)

% The regulations for the provision of U visas were introduced as part of the Victims of Trafficking and Violence Protection Act of 2000 (VTVPA).
Congress had passed the basic principles for a U visa a few years earlier but the INS had not issued regulations to specify the circumstances
under which the U visa could be issued.
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The immigrant population in Iowa more than doubled during the 1990s, and rose by an-
other 23 percent between 2000 and 2008, although compared to other states, the share of
foreign-born residents remains low among the total population of Iowa (Migration Policy
Institute 2009). The sudden influx of foreign workers was a result of official recruitment
campaigns the state undertook in response to the rapidly falling share of young and work-
ing-aged people in its population. Migrants and immigrants from Mexico and Central
America were recruited particularly to work in low-wage agricultural jobs in Iowa. Although
some of these workers succeeded in obtaining official work permits, the inflow of undocu-
mented workers also increased in response to the demand for workers willing to work at
low wages. Pearson and Sheehan (2007) cite estimates that in 2006 a substantial part of the
immigrant population—between 55,000-85,000 people—was undocumented workers.
These workers are part of an estimated 11 million undocumented workers in the United
States; four million of them are estimated to be women (Hoefer, Rytina, and Baker 2010).
Government estimates suggests that at least 60 percent of agricultural workers in the United
States are undocumented immigrants, as well as one fifth or more of workers in meat pro-
cessing plants and restaurant kitchens (see Bauer and Ramirez 2010).

The hero of this case may well be a bilingual attorney working at the Iowa Coalition
Against Domestic Violence (ICADV) who filed the charge with the EEOC on behalf of
the Mexican and Guatemalan immigrant women. Since 1996 ICADV had a dedicated legal
clinic, called MUNA, devoted to addressing the needs of immigrant workers in the state.
MUNA regularly organized legal clinics in rural Iowa for migrant and immigrant workers
and focused in particular on problems of domestic abuse for immigrant women. MUNA
went in to communities to provide advice on immigration, domestic violence, and employ-
ment issues. The MUNA attorney had noticed the same group of women returning to her
clinics repeatedly, asking for help regularizing their status as undocumented workers. At the
third visit in a period of four of five months, the attorney reported asking the women out-
right: “You guys keep coming to me. I have a file open for you. I have told you that there is
no remedy (regarding your immigration status). What else is going on?” At that point, she
was in a private session with one woman, whose precise and chilling words she says she still
remembers: “I want help maybe because I'm tired of having sex at work.” The lawyer’s first
thought was that the woman might be a sex worker, and she asked her whether she was
working as a prostitute. But the woman replied, “No, I work at Iowa Egg Farms. I don’t
want to have sex there anymore.”

Towa Egg Farms is located in Clarion, in rural Iowa. It is owned by Austin Jack DeCoster
and managed by his son Peter DeCoster. DeCoster is the fifth largest egg producer in the
United States with egg-and-chicken and hog processing plants in several U.S. states. Jack
and Peter DeCoster most recently were in the public eye when they had to appear before a
Congressional panel* because eggs from their Iowa plants were found to be the source of
outbreaks of salmonella, poisoning at least 1,600 people throughout the United States (Lay-
ton 2010). The company’s problems with the law date back to long before the latest salmo-
nella outbreak. During the last 30 years, the company has been the subject of a long string
of prosecutions for everything from pollution, health, and safety violations; wage and hour

% The hearing of the Committee on Energy and Commerce and its Subcommittee on Oversight and Investigations was held on September 22,
2010.
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violations; and, repeatedly, for employing undocumented workers. Charges include, in 1988,
fines for 184 labor standard violations at a DeCoster egg-and-chicken farm in Maine; in
1992, keeping as many as 100 workers from Texas, Mexico, and Central America in condi-
tions akin to slavery; and in 1996, a fine of $3.6 million against the company for continu-
ing health and safety violations, including using child labor, failure to pay overtime to
workers working 80 to 100 hours, and failure to comply with previous orders to install safety
guards. Then-Secretary of Labor Robert Reich called the working conditions “as dangerous
and oppressive as any sweatshop we have seen” (MacGillis 2010; Rimer 1996). At the time
the EEOC brought charges against the company, it was also under investigation for em-
ploying undocumented workers, leading to major fines and prison sentences.

The company was using labor subcontractors to hire workers. According to attorneys in-
volved in the case, managers at the DeCoster egg plant were mostly Iowa-born white Amer-
icans; the supervisors were mainly legal immigrants from Mexico and Guatemala. The
supervisors accused in this case of actually committing the rapes and harassment were also
subject to legal proceedings for illegal trafficking of undocumented workers.

Filing suit against DeCoster in this matter presented considerable challenges. Altogether
about 16 or 17 women came forward in the group set up by MUNA to support the women
(11 of these were officially included in the settlement). The women reported repeated rapes
and sexual harassment. Yet from the outset the women made it clear to the MUNA attor-
ney that they would not publicly testify against the employer. She knew that without such
testimony it was unlikely that any judge or jury would find in their favor.

The women wanted help on immigration, and they wanted the rapes to stop. That’s
all they wanted.... The direction from my clients was they would never talk about
[the rapes and harassment] publicly. They said: We will never testify against the
perpetrators. You know they know where we live, they recruited us from our little
towns and little villages, so obviously, we're not going to testify against them, we’re
not going to tell anybody anything bad about them, because they can retaliate. We

are concerned about our family members. (Plaintiff attorney)

Apart from this fear of retaliation, the women were also extremely concerned about main-
taining their employment. Some of the women were sole wage earners in their families.
There were few alternative employment opportunities for them, and not only because of
their lack of formal work permits. Most of the women had very limited English, and for
some of them Spanish was their second language (Mayan being their first). Coming to the
United States typically was a hazardous and dangerous process, and they were unwilling to
do anything that might jeopardize the work that they found, even though it came with ter-
rible conditions.*” In the view of an EEOC lawyer involved with the case, the fact that the
women came forward at all under these circumstances is testimony to the severity of their

situation:

I think that it was an expression of the level of desperation of these women that
they got to a point where they decided that they had to come forward regardless

#7See also Bauer and Ramirez 2010 for recent research and interviews with undocumented women workers in food production and agriculture
in the United States.
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of the consequences because they couldn’t keep living out the hellish existence that

they had been forced to live in. (EEOC attorney)

Most women continued to work at DeCoster during the preparation of the case despite
the horrendous experiences they had had at the plant because their options were severely
limited. Fear for their livelihood was not the only reason for the women’s unwillingness to
openly testify against their employer. At least some of the married women were also afraid
that their husbands would not believe their innocence and might react with violence. The women were
MUNA faced another type of problem when deciding how to proceed with the case. For
MUNA to bring a private class action case would require substantial resources, which extremely concerned
MUNA and the IACDV did not have. Further, the MUNA attorney, who had extensive ex- about maintaining their
perience at the legal clinic on sexual and domestic violence, thought that she did not have
the necessary depth of employment discrimination expertise to litigate this case. She there- employment. Some of the
fore contacted William Tamayo, an EEOC lawyer working in San Francisco, who in 1999 women were sole wage

had negotiated a $1.85 million settlement in a case involving the systematic sexual harass-

earners in their families.
ment of migrant and immigrant women working for Tanimura & Antler, a large California

lettuce and vegetable grower (see below). At Tamayo’s suggestion, the case was taken to the
EEOC’s Milwaukee office, with regional responsibility for Iowa, and filed.

As a first step after the official filing of discrimination charges, the EEOC applied for a
temporary restraining order (TRO) against DeCoster to stop the sexual harassment. In ap-
parent response to the TRO, the two supervisors who had been the worst perpetrators of the
sexual violence against the women workers fled the country. The court’s order also had made
clear that DeCoster was forbidden from retaliating against the women, including reporting
them to the immigration authorities. The next step for those seeking a way to protect the
victims of this workplace violence was finding a way of addressing the undocumented sta-

tus of the women, which they did through U visas, discussed below.

The Broader Context of Employment Rights of Undocumented Workers

Outreach sessions conducted by the EEOC San Francisco Office have repeatedly iden-
tified sexual harassment as a major problem for female workers in California’s large agri-
cultural sector and resulted in prioritizing such cases for litigation (O’Hara 2000; Tamayo
2009). The women who reported harassment and discrimination were not able to challenge
employers on their own because they feared deportation and retaliation; as well, they often
had limited English language and literary levels. As O’Hara explains, as the government
agency charged with enforcing Title VII, and able to litigate in its own name, the EEOC
can pursue litigation against the employers where the women cannot.

The EEOC (2002) states unequivocally that it is “the settled principle that undocumented
workers are covered by the federal employment discrimination statutes and that it is as il-
legal for employers to discriminate against them as it is to discriminate against individuals
authorized to work.” The statement further emphasizes that the EEOC will neither inquire
about the legal status of workers in an investigation, nor make the work status a criteria
when considering the merits of a case. In 2002, in the wake of the U.S. Supreme Court’s de-
cision in Hoffman Plastic Compounds, Inc. v. NLRB had initially led some management
lawyers to suggest that undocumented workers were no longer entitled to any remedies in
discrimination law cases (Tamayo 2009). The Hoffinan Plastic case involved an undocu-

mented Mexican worker who was fired by the company for union organizing; the National
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Labor Relations Board (NLRB) found in his favor that the termination had violated the Na-
tional Labor Relations Act (NLRA) and ordered back pay and other relief. The decision was
appealed because the worker had fraudulently used a friend’s birth certificate as proof for his
legal status. The Supreme Court, in a 5-4 ruling, ruled that because of this fraudulent use
of documents to establish employment eligibility, the worker was not entitled to any back
pay. Several legal decisions since have clarified that this ruling does not apply to remedies
awarded in relation to Title VII discrimination litigation (see Tamayo 2009: 266—68).

Also relevant for the position of undocumented workers involved in EEOC charges is the
case of Holiday Inn Express, a hotel located in downtown Minneapolis (Horstman 2000). In
this case, instead of just firing workers who were trying to organize union representation at
their workplace, the company had called the immigration authorities to alert them to the fact
that the workers were undocumented. The EEOC and the NLRB successfully intervened,
managing to stop deportation of the workers who had already been put on a plane to Mex-
ico, charging national origin discrimination, retaliation, and violations of the NLRA (Na-
tional Immigration Law Center 2000). Ho/iday Inn Express established that denouncing
undocumented workers to the INS in response to discrimination complaints was illegal re-
taliation. As part of the case, most of the workers concerned were given temporary work
visas. The EEOC lawyer litigating the case was Dennis McBride, who was later responsi-
ble for litigating the DeCoszer case.

Negotiating the EEOC v. DeCoster Consent Decree

Regularizing the Immigration Status: U Visas for Victims of Violence

Coincidentally, but fortunately, soon after MUNA filed a charge with the EEOC on be-
half of the immigrant women, the Victims of Trafficking and Violence Protection Act of
2000 (VTVPA) became law. The Act included a provision for visas for victims of sexual vi-
olence who were assisting the authorities with prosecuting the perpetrator of such violence
(so-called “U visas”). The MUNA attorney thought that this provision in the new law might
make it possible to get legal immigration status for the immigrant women. She remained un-
sure how the authorities would interpret the statutory requirement that beneficiaries of the
provision show willingness to assist the authorities, and whether the women’s reluctance to
publicly testify would defeat relying on the new law. However, the EEOC attorney involved
in the case, who knew of the new statutory provision for U visas because of the EEOC Re-
gional Office’s involvement in the Holiday Inn Express hotel case, also thought the new pro-
visions in the VI'VPA might be used to help the immigrant women. Even with the attorneys
agreeing, however, finding a solution required extensive cooperation with various govern-

ment agencies:

At different times in the case, I consulted and worked with the sheriff of Wright
County, lowa, the district attorney of Wright County, the FBI, the U.S. Attorney’s
office for the Northern District of Iowa, the Mexican Consulate in Omaha, the—
what was then the Omaha district office of the Immigration and Naturalization
Service. And I'm sure I'm leaving out various other governmental entities. (EEOC

attorney)

Four women received U visas as a result of the case.
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Close cooperation between the ICADV and the EEOC was crucial in giving the women
the confidence to persist with the case. The EEOC had three female bilingual investigators
who helped build the case. Meetings were held in the basement of a local church. Through
MUNA, the women also had access to individual counseling and support to help them cope
with their traumatic situation. The lawyers involved in the case stressed the importance of
respecting the wishes of the women, and of not imposing decisions on them in the case.

We never did anything that the women didn’t want to do. We didn’t make them
feel like they were not in control. We worked through the people that they trusted
and that were working already with them, through the church, through the nurses.
We worked through a strong network. (EEOC attorney)

According to a lawyer knowledgeable about the case, it was no secret to DeCoster that the
women were unlikely to openly testify in court, and that for this reason, it would be diffi- The EEOC had three
cult for the case to succeed in front of a jury. Nevertheless, the severity of the accusations -
. ) . female bilingual
significantly strengthened the hand of the EEOC and made it possible for them to nego-
tiate strong individual and injunctive relief. investigators who helped
Initially, DeCoster opposed any settlement. Negotiations were highly acrimonious. Later build the case.
DeCoster appointed Bonnie Campbell as its consultant for the case and the company
changed strategy. Campbell had been Iowa’s first female Attorney General. She was a well
know Democrat and, in 1995, had been appointed by President Clinton to be the first head
of the U.S. Department of Justice’s newly created Violence Against Women office. Her ap-
pointment as an advisor to Jack DeCoster came as something of a shock to those engaged
in negotiating the case on the plaintiff side. It is not clear what caused this change in strat-
egy; the simultaneous prosecution of the company for employing undocumented workers
might have played a role. Apart from advising the company on its strategy and being part
of their negotiating team, Campbell also initiated training sessions on sexual harassment
and discrimination law for managers of the company, even before the case was settled (a
strategy frequently used by defense lawyers in an attempt to convince the court that the
company has taken steps to address the alleged discriminatory practices).
Like other decrees studied, the decree also provides for creating an internal position of-
ficially responsible for monitoring compliance with the terms of the decree. Campbell was
hired to fulfill that role. In her memory, she held that role only for a brief period, and was

not aware of who took over after her. The company did not have an HR person.

Sexual Harassment and EEOQ Training

The consent decree, as is common in sexual harassment decrees, explicitly mandates pro-
viding harassment and EEO training annually while the decree is in force. The EEOC at-
torney stressed the importance of training in this case, as a way of reinforcing to the workers
that the owners of the company were ultimately responsible for anything committed by their

supervisors.

Of course, you know, Jack DeCoster and the other managers were not the perpe-
trators. From the women’s perspective, the bad guys were the supervisors, the ones
that raped. And I think, they couldn’t quite comprehend that the DeCoster fam-
ily had an obligation to ensure their safety at that level. They felt this, being raped,
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was criminal activity. Some of the rapes happened in the plant, some of the rapes
outside of the plant. So they were confused about who truly was ultimately re-

sponsible. (EEOC attorney)

For the same reason the EEOC insisted on preparing sexual harassment policies, and on

distributing these to all current and new workers.

I really didn’t consider any of those items negotiable because there was such a strong
need for training. This is a company that didn't have a single clue about how to treat
its workers, as far as I could tell. So we had to have the Spanish-language policies;
we had to have injunctive relief; we had to have training; we had to have all those

things in there. (EEOC attorney)

The Effect of the Consent Decree

As we mentioned at the outset, the decree allocates $100,000 to the ICADV. The fund-
ing was awarded in part to acknowledge the role of ICADV in bringing the case but also to
support its work more generally. According to a plaintiffs’ lawyer, it was understood at the
time of the settlement that ICADV would use part of these funds to conduct training and
advice sessions for the female workers at the plant, yet this is not explicitly specified in the
decree. The company, however, subsequently refused to provide access to ICADV and no
training and advice sessions were held by ICADV at the plant. The company did agree,
however, to allow a local rape crisis center to provide two training sessions at the plant, al-
beit of a more limited nature than those originally planned.

The decree was in force between 2002 and 2005; during that time and in the years im-
mediately following, MUNA was not aware of any new complaints related to sexual ha-
rassment or violence in the plant. However, by 2009, MUNA was actively involved in

supporting new cases.

Getting Out the Message

Getting the message out to other women who might be in a similar situation and also to
employers as a reminder of their legal obligations was important to both the EEOC and the
ICADV. As soon as the case was officially filed, press attention was high. The MUNA
lawyer reported being bombarded by press inquiries. Several journalists came to town want-
ing more details. Responding to press queries, but more importantly ensuring that the
women’s privacy was respected and that none of the names were leaked took a substantial
amount of time and resources for both MUNA and the EEOC. Both organizations found
it sometimes frustrating not to be able to use the case to draw attention more widely to the
severe sexual harassment experienced by the undocumented workers at DeCoster.

The case nevertheless received considerable coverage in local papers, although primarily
in English language publications and less so from Spanish language press or other media
sources, which might have been used by immigrant workers. ICADV reported that after
the case settled there was a marked increase in demand for outreach materials and infor-
mation from both employers and churches and other community organizations working
with immigrants. Yet the EEOC did not receive any other similar charges in the region,
which the EEOC attorney took to be an indication of a level of fear and distrust in the of-
ficial government institutions, rather than an indication of the absence of harassment.
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Other EEOC Harassment Cases on Behalf of Women Immigrant Workers
The case of EEOC v. DeCoster is one of a growing number of cases litigated by the EEOC

that addresses the intersection of sexual harassment and national origin discrimination. Sev-
enteen of the 67 national origin cases in the IWPR/WAGE Database formally charge both
sexual harassment and national origin discrimination (11.3 percent of all sexual harassment
cases). Such cases involve a range of employers and workers but primarily concern workers
in low wage jobs, many of them immigrants. In 1999, the EEOC made it one of its na-
tional priorities to target charges by low wage immigrant workers in recognition of their
particular vulnerability to discrimination (Tamayo 2009). In the remainder of this chapter
we discuss two of these cases that, like DeCoster, address sexual harassment of immigrant
women working in agriculture and food processing, but that develop a more comprehensive

set of injunctive relief than did DeCoster.

EEOC v. Tanimura & Antle: Negotiating Publicity as Part of Injunctive
Relief

EEOC v. Tanimura & Antle, brought by the EEOC San Francisco office, was the first
large class action case that systematically challenged sexual harassment in the agricultural
industry. The case was brought by Bianca Alfaro, a Mexican woman and single mother, who
was forced to have sex as a condition for being hired during two different seasons. When she
protested against further harassment, she was fired. Her boyfriend, who objected to her
treatment, was also fired (Tamayo 2009). The EEOC negotiated a settlement of $1.85 mil-
lion for them and other similarly situated workers. Following this success, the EEOC
brought several other cases resulting in large settlements that address charges of sex dis-
crimination in combination with national origin (see also Tamayo 2009). When she protested

Tanimura & Antle is a large international corporation \'Nlth $500 million in sa'les of l.ettuce aga inst further
and other vegetables annually. The consent decree, effective for three years, applied to its op-
erations throughout California and Arizona. The decree included a detailed and extensive harassment, she was
relief package. Like the DeCoster consent decree, it mandated extensive sexual harassment fired. Her boyfriend,

training, to be provided annually to all employees at each of the main locations at the be-

ginning of the harvesting season. It also mandated for the training sessions to be introduced who objected to her

either in person or via video by a personal statement from one of the owners of the company, treatment, was also fired.

encouraging women who experienced harassment to come forward and to “affirm that such
harassment will no longer be tolerated”(EEOC . Tanimura € Antle, Section 19). In addi-
tion it contained a requirement for developing and distributing new policies on sexual ha-
rassment. In particular, it included an explicit statement detailing the responsibility of
supervisors for preventing sexual harassment, to be distributed to supervisors, in both Eng-
lish and Spanish.

The decree also names two of the hiring agents and supervisors who committed harassment
and explicitly prohibits their rehiring during the term of the decree (EEOC v. Tanimura &
Antle, Sections 30-31). This practice is also followed by other similar decrees negotiated by
the San Francisco office of the EEOC. Temporary debarment from employment may appear
a rather mild response to rape. It is worth noting that the EEOC does not have the power
to prosecute criminal offenses and that, according to Tamayo, cooperation from the police in
addressing such cases has generally been limited. Thus, rape and sexual violence in the work-
place, as a term or condition of employment, becomes effectively an issue of sexual harass-
ment, a form of discrimination under Title VII, enforceable by the EEOC.
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The role of the press and media in getting out the message about their rights to immi-
grant communities was already touched on in our discussion of DeCoster. The Tunimura (3
Antle decree incorporated responsibility for communicating the settlement to the immi-
grant community directly into the injunctive relief. The settlement included detailed lists of
the publications where notices about the settlement needed to be published, when they
should be published (to coincide with the hiring season), and included a schedule of radio
broadcasts in each of the locations, specified down to the time of day when such broadcasts
needed to be booked to increase the likelihood that a broadcast would reach the intended
audiences (Exhibit G of the consent decree). An attorney involved in the case reported that
they found radio to be the most effective medium for reaching workers in the agricultural
industry; many workers might not be able to read and, with long working hours, do not
have time to watch TV (O’Hara 2000). Although the announcements formally invited work-
ers who might have been subject to sexual harassment or retaliation to come forward because
of their potential entitlement to funds from the class fund, they also clearly stated that sex-
ual harassment is illegal, and that its prevention is the employer’s responsibility.

EEOC v. Rivera Vineyard: Tackling the Intersection between Sexual
Harassment and Hiring Discrimination

EEOC . Rivera Vineyards highlights how occupational segregation increases the exposure
to potential sexual harassment for women in agricultural jobs. It was brought on behalf of
female Hispanic workers, working in a vineyard. The case was filed in 2003 by the Los An-
geles office of the EEOC and charged sexual harassment, segregating and excluding women
from certain jobs, and retaliation. It was settled in 2005 for $1,050,000. The complaints in

the case include

unwelcome touching of female employees’ breasts, stomachs, buttocks, forcing
women to engage in unwelcome sexual conduct, soliciting sexual favors in exchange
for favorable terms and conditions of employment, unwelcome derogatory com-

ments about women, and unequal opportunities of employment for women.

(EEOC v. Rivera Vineyards, Inc. Amended Complaint Sec.12)

The charges include rape of women workers by Hispanic male supervisors (EEOC
2005a). Unlike many sexual harassment cases, the complaints also address excluding women
from work in specific jobs reserved for men; like many sexual harassment cases, the charges
include retaliation of not hiring the women back after they reported harassment.

The decree mandates employing an EEO consultant. It specifies in considerable detail re-
quirements for new policies, grievance procedures, sexual harassment/EEO training, and
developing new performance evaluation procedures. The decree (Section G) further stipu-
lates requirements to hire, recruit, and retain women into the positions from which they
were previously excluded: pruning, vine tying, girdling irrigation and swamping, all tradi-
tionally higher paying positions. The decree includes explicit hiring goals (specified for dif-
ferent types of jobs) and mandates using print and radio media to advertise jobs, announcing
recruitment campaigns to named advocacy groups working with female migrant workers,
publicly posting jobs, and distributing notices of job openings to all current employees with
their pay checks. The decree includes another important provision that directly addresses the

need to create such job opportunities for women while protecting them from exposure to
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sexual harassment. Many of these jobs would require some initial training; given that women
were previously excluded from these jobs, such training would likely be provided by male
workers, and might expose women to potential harassment. The decree specified designat-
ing a job related training area, and that “any job related training shall be conducted in des-
ignated areas and/or in the presence of a female supervisor” (Section F).

Hiring discrimination was also a key charge addressed in another case involving a vine-
yard in California. In this case, EEOC v. Kovacevich 5 Farms, the fact that the owner of the
vineyard, during a four-year period, and despite posting more than 300 seasonal farm
worker positions annually, had refused to hire a single woman (EEOC 2008). Although
this case does not appear to be about sexual harassment, indirectly sexual harassment was
a key issue in deciding to litigate the case: it was brought by women who had male rela-
tives who worked at the vineyard, and who wanted to be able to work for the same em-
ployer as their husbands and brothers worked, as the most effective way of ensuring that
they would not be sexually harassed. The hiring discrimination meant that they had to
find work elsewhere, with greater potential danger of sexual harassment by male supervi-
sors (Tamayo 2009: 265).

Conclusions

Some of the highest awards achieved in consent decrees negotiated by the EEOC in re-
cent years concern the sexual harassment of women immigrants working in agriculture and
food processing. The decrees provide examples of the often horrendous employment situa-
tions for immigrant women, including extensive sexual harassment and rapes, in addition to
low wages, long working hours, unsafe working conditions and limited options to move to
another job. Women who are undocumented are least likely to be able to challenge these
conditions on their own. The consent decrees reviewed in this chapter demonstrate the po-
tential of the EEOC and Title VII employment discrimination litigation for protecting the
most vulnerable workers irrespective of their immigration status, and indeed, for regulariz-
ing their immigration status.

The DeCoster decree and other EEOC decrees addressing sexual harassment of immi-
grant and migrant women workers in agribusiness highlight the crucial role of community
groups and advice centers as intermediaries between the women and the official govern-
ment authorities. Without the work of the ICADV, it is highly unlikely that it would ever
have been possible to get redress for the women working at DeCoster. Although the case
in Jowa has remained unique, in California the EEOC’s targeted outreach and cooperation
with groups working with migrant and immigrant workers has resulted in a number of high-
level litigations and settlements.

The decrees reviewed in this chapter push the envelope also in the way they frame indi-
vidual and injunctive relief. The DeCoster decree, although the injunctive relief in other ways
is standard, recognizes the crucial role of outside advice centers in providing employment ad-
vice and assistance to populations the EEOC is unlikely to reach. The Tanimura & Antle de-
cree goes one step further and includes an explicit mandate for paid advertising and
broadcasting to ensure that workers find out about their rights, and the employers’ obliga-
tions to prevent sexual harassment. Although press work is an essential part of the EEOC’s
work in educating employers about their obligations under Title VII (and the potential con-
sequences if they run afoul of Title VII), it is rare for decrees to make the employer re-
sponsible for getting out the message through the media. The Rivera and Kovacevich 5 Farms

The DeCoster decree
recognizes the crucial
role of outside advice
centers in providing
employment advice and
assistance to populations
the EEOC is unlikely

to reach.
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decrees are noteworthy because they address sexual harassment comprehensively, as part of
broader employment discrimination in hiring and job segregation.

Finally, a cautionary note: The EEOC, with the help of nonprofit community organiza-
tions, has been able to address some cases of egregious sexual violence at work. Notable in
these cases has been the absence of criminal prosecutions, or indeed, of active involvement
of the police. The serious crime of rape needs to be addressed as a criminal justice matter as

well as an extreme instance of sexual harassment in the workplace.
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Pay Discrimination through the Lens of
Consent Decrees: Beck v. Boeing"

Introduction

On February 25, 2000, 37 women filed a class action lawsuit against the Boeing Company,
in Seattle, Washington.”” They argued that they had “been denied, based on their gender,
desirable job assignments, promotional opportunities, management positions, training, equal
pay, overtime, tenure, comparable retention ratings, bonuses and other benefits and condi-

tions of employment.”® More than four years later, on May 14, 2004, the case settled for

. . ; ..unchecked
$72.5 million, for a class of 29,000 past and present employees.” The Beck v. Boeing case il-
lustrates a number of factors that contribute to the gender wage gap: formally neutral wage assumptions about
setting policies that' over time I'ead toa gr'ow'mg gender wagf: gap; unchecl?e'd assumptl(')ns women as p rimary
about women as primary caregivers that limit women’s earnings opportunities; promotion
and hiring decisions made by individual managers, rather than by a team of people using a caregivers limit
structured process, that are likely to lead to gender bias and reduced opportunities for women’s earnings
women. This case was selected because, through the consent decree, the company devel- .
oped a range of policies and procedures for making pay and promotion decisions more trans- opportunities.

parent and equitable. The decree provides examples of how to design comprehensive and
quantifiable accountability measures.

This chapter begins with a brief general discussion of the gender wage gap. It then pro-
vides a few examples from cases in the Database to illustrate of the barriers to pay equality
identified in the social science research. The chapter then turns to a detailed discussion of
the charges in Beck v Boeing, the solutions developed to address discrimination through the

consent decree, and the evidence that the decree made a difference.

This chapter was prepared by Ariane Hegewisch, Study Director at IWPR.
42 The claim alleged violations of the Equal Pay Act of 1963, 29 U.S.C.A. §206(d), and of Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§2000e-5(f)(3) as well as state law claims under the Washington Law Against Discrimination, RCW 49.60. During the same period, the company
was also subject to charges of race discrimination and of national origin discrimination; these cases were not successful.
%0 Second Amended Class Action Complaint. They proceeded under both disparate impact and disparate treatment theories. Plaintiff's Trial
Brief 12.
1 The original claim covered a class of 42,000 women but the court limited the application of the claim to 29,000 past or present female em-
ployees in Boeing's Puget Sound facilities.
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The discrimination
revealed in lawsuits
suggests that we are still
far from a situation
where women can freely
choose higher paying

male occupations.

Discrimination and the Gender Wage Gap

There recently has been considerable discussion of the reasons for the persistent gender
wage gap. On average, women working full-time earn only 77 cents for each dollar earned
by men per year, and progress in closing the gender wage gap has slowed down markedly
compared to earlier decades (IWPR 2010b). The gender wage gap is even larger for African-
American and Hispanic women: African-American women in 2009 earned only 62 per-
cent, and Hispanic women only 53 percent of median annual earnings for white men (IWPR
2010b). There is no single factor accounting for the gender wage gap. Pay discrimination is
prohibited under Title VII of the 1964 Civil Rights Act, which has a broad prohibition of
discrimination regarding compensation, and under the Equal Pay Act of 1963 (EPA).>?The
EPA makes it illegal for employers to pay a person less than someone of the opposite sex for
“equal work on jobs the performance of which requires equal skill, effort, and responsibil-
ity, and which are performed under similar working conditions” (EPA Section 3d(1)). Such
outright discrimination of women being paid less for doing the same work as men, however,
is only one factor accounting for the gender wage gap because often men and women do not
do the same work; occupational gender segregation remains a persistent feature of the U.S.
labor market (Hegewisch et al. 2010). Blau and Kahn (2007) estimate that occupational
gender segregation and the fact that women are much more likely than men to work in the
lower paid service industries than men together account for almost half of the gender wage
gap. Where women and men work in the same occupation, lower promotion rates to sen-
ior management are another factor contributing to women’s lower median earnings, as dis-
cussed in Chapter 2. When examining the pay distribution in organizations, the questions
therefore are not only whether women and men are receiving the same pay for the same
work, but also whether women have the same opportunity as men to work in the highest
paid jobs and whether they have equal opportunities to advance up the ranks.

Finding evidence of differences in promotion rates or in the distribution of jobs between
women and men in itself is not evidence of discrimination; indeed, some commentators
argue that discrimination no longer is a significant factor in accounting for the wage gap,
and that instead differences in male and female earnings are due to women’s choices: to be-
come mothers and to work in lower paid jobs that are mainly done by women (Furchtgott
2010; O’Neil 2010). The employment discrimination experiences of women revealed in law-
suits resulting in consent decrees suggest that we are still far from a situation where women
can freely choose higher paying male occupations without fear of harassment or barriers to
hiring, and with the same access to promotions, compensation, and overtime earnings as
their male colleagues.

Take for example, McLaughlin v. SPD Technologies, Inc. In 1988 Jean McLaughlin was
hired as a ‘purchasing secretary’ by SPD Technologies, a company producing electric power
delivery systems. During the next ten years she was repeatedly promoted, first to assistant
buyer/secretary, then to buyer, and then to senior buyer. Despite her impressive progress, she
was consistently paid less than her male colleagues. When she complained to one supervi-
sor, he told her she should not expect to make as much as her male colleagues. When she

complained to another, she was told that she did not need a pay increase because her salary

32 Typically gender pay discrimination charges are brought both under Title VIl and the EPA; see also Chapter 1.
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was supplementary to her husband’s. When she was recommended for a promotion to pur-
chasing manager by another supervisor, she was told by another manager that she needed
to obtain formal certification for the position even though none of the male purchasing
managers had such a qualification; even then she persevered and obtained the qualification.
The company instead appointed a less qualified man, without the certification the company
had demanded from her, to the position. Additionally she was asked to train newly hired Even though their job

male senior buyers, who, after she had trained them, were then paid more than her despite

. , o titles and job
her considerably longer tenure and experience. She finally filed an EEOC complaint in
2005, after years of frustration and injustice. descriptions suggested
Another example is EEOC v. Emergency Medicine Associates. The sole female doctor work- similar levels of

ing in an emergency services department of a hospital was persistently harassed and derided, o
including in front of patients, and was terminated when her employer discovered she was responsibility, women
pregnant (after the results of her confidential pregnancy test had been publicized to her col- managers and officers
leagues). The adverse working environment created by her colleagues and superiors included cr e g
« i . » . were paid significantly

comments such as “not needing more shifts because her husband was a doctor.” Pay dis-
crimination is not included in the formal charges in this decree, but it illustrates, as does the less than male
case above, that women still are confronted by notions that they are secondary earners and ..
. . . e employees at similar
that their earnings are less important to the welfare of their families than those of men. It
also shows the lengths some men are willing to go to in order to exclude women. corporate officer levels.

Or take for instance Hnot v. Willis Group, a class action case from the insurance industry

addressing discrimination in compensation and promotions. On its face, female employees
had made impressive gains into managerial and officer positions. In practice, however, even
though their job titles and job descriptions suggested similar levels of responsibility, women
managers and officers were paid significantly less than male employees at similar corporate
officer levels. The spate of employment discrimination law cases in the financial services
highlight other discriminatory compensation practices that keep the earnings of women
professionals below those of men; they include bias in the allocation of promising business
leads, reduced access to training required for promotion, and lower allocation of funds for
business development and are discussed in greater detail in Chapter 6.

The case of EEOC v. Woodward Governor, a multinational manufacturing company, illus-
trates how race and sex discrimination combine to disadvantage women of color.”® Kimberly
Buchanan, an African-American woman, was hired as a communications specialist, and was
classified at the lowest pay, Level I; she was the only African American in the company’s cor-
porate division worldwide. The company hired another employee, who was not African Amer-
ican, and classified him as Level II even though their levels of experience, skill, and job
responsibilities were commensurate. When she complained about having to perform work
above her job classification without receiving a promotion or pay increase, her employer re-
taliated against her, culminating in selecting her for termination even though other non—
African-American employees, with less tenure, skills, or experience, were not. Likewise, Brenda
Riley, an African-American woman who worked in assembly, was paid less than white col-
leagues with less or similar levels of skills, experience, and tenure, and, unlike her white col-
leagues, had to perform work above her job classification without compensation.

These, and other cases in the Database, show that the discriminatory patterns addressed

33 EEOC v. Woodward Governor was started as a private race discrimination class action case and was then joined with a sex and race dis-
crimination charge made by the EEOC.
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The OFCCP compliance
review, which includes
an examination of payroll
data, found prima facie
evidence of “systemic
discrimination
concerning the
compensation of

females and minorities.”

in Beck v. Boeing are not unique. The Beck v. Boeing consent decree illustrates what may be
done to eliminate such discriminatory patterns. The analysis of Beck v. Boeing is based on
both primary and secondary sources, including a review of legal documents, newspaper and
scholarly articles, and interviews with plaintiff and defendant lawyers.>*

Beck v. Boeing

The Beck v. Boeing class action lawsuit was preceded by a compliance review of Boeing by
the Office of Federal Contract Compliance Programs (OFCCP). Companies that sell goods
and services to the federal government are held to slightly higher standards in terms of
nondiscriminatory employment practices than are other companies. Like all companies, fed-
eral contractors are prohibited from discriminating on the basis of race, color, religion, sex,
or national origin; additionally, if they employ 50 or more employees and have sales worth
$50,000 or more to the government per year, they have to comply with Executive Order
11246 and prepare written affirmative action programs to “identify and analyze potential
problems in the participation and utilization of women and minorities in the contractor’s
workforce” for each of their establishments (U.S. Department of Labor 2010).

The OFCCP compliance review, which includes an examination of payroll data, began at
Boeing’s Philadelphia plant in 1995 and found prima facie evidence of “systemic discrimi-
nation concerning the compensation of females and minorities”; the investigation was then
extended to other Boeing plants, including those in the Puget Sound Area of Washington,
which later became the subject of the class action suit (Holmes and France 2004). Boeing
strongly contested these charges, and particularly contested the methodology for measur-
ing wage differentials, which involved a detailed regression analysis of salary data to estab-
lish statistically significant pay differences between men and women in different groups,
but finally in 1997 settled with the OFCCP for $4.5 million and an agreement from the
OFCCP that no further site visits would be made for at least four years. The agreement put
Boeing under the obligation to conduct an annual analysis of its wage and salary dispersion
based on the methodology negotiated in the settlement.

As a result of the OFCCP investigation, Boeing initiated some adjustments to its salary
structure. Yet these adjustments were far less than the actual gender earnings gap, accord-
ing to Boeing’s own analysis. While the OFCCP investigation was going on, the company
had conducted an internal “Salary Diversity Analysis,” which in 1997 concluded that “fe-
males and minorities are paid less” than white men. According to internal Boeing docu-
ments from October 1999 (which came to light during the discovery process for the class
action suit), the company estimated that it would have to spend $30 million per year to par-
tially address gender-pay disparities. “The company allocated only $10 million, and, thus,
the disparities continued” (Cascio 2007:149).

The class action case was built on the fact that as part of the OFCCP settlement, Boe-
ing had agreed (albeit as a compromise) to a method for analyzing wage disparities; this
agreement included how to group jobs and workers for wage comparisons, and which fac-
tors to use to account for differences in salaries. Even though class counsel might not have
used exactly this method had they started their investigation from scratch, this officially

agreed regression analysis was very helpful in demonstrating gender disparities:

3 We were unsuccessful in our efforts to interview the union representing hourly workers involved in the suit.



ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE 73

Our [the plaintiffs’] statisticians looked at it [the method for analyzing wages ne-
gotiated with the OFCCP] and said that’s good, it’s a good analysis. And lo and
behold, it shows these massive disparities, over and over again. (Plaintiff attorney)

The case was fought acrimoniously, not least because the company refused to release the
internal salary analysis it had conducted during the OFCCP negotiations. The company The complaint addressed
argued that the data were collected to inform the company’s legal strategy, and thus were both formal po licies,
protected as part of client-attorney privilege. This argument was finally dismissed by the
judge as it became clear that the data were used not simply to inform legal decisions but were which indirectly tended
used directly to inform business decisions and strategies. The court’s decision to enforce re- to disadvantage women,
leasing the data was important less for showing the disparities, and more for showing that
the company had known about them and chosen to ignore them—affecting the financial size and the lack of formal
of the settlement more than the programmatic relief. The case finally settled a month after policies, which gave too
the appeal against the class certification had failed, and less than 48 hours before jury trial
was to commence. much leeway to

The settlement agreement included only the monetary relief; the injunctive relief part individual male

was set out only as an Agreement in Principle. It took another three months of intense ne-

- S . . managers.
gotiations to shape this into the actual detailed programmatic relief in the consent decree.

The consent decree was effective for three years, until May 2007.

Although the negotiation process had been highly intense and at times acrimonious, once
the consent decree was accepted, the implementation and monitoring proceeded in a coop-
erative manner without major friction. In the view of a plaintiff attorney who was part of
the team negotiating the injunctive relief and was responsible for monitoring the imple-
mentation, this was not least due to the attitude of Boeing’s lawyers:

My impression of [the law firm representing Boeing] is, you know, they like hav-
ing clients who are model employers. They’ll fight very hard, when there’s a loop-
hole, like getting a Class decertified that might allow them to escape being held
accountable. But, once that doesn’t work, ...they will figure out a way to make the
changes needed so that they will be workable for the employer...and will satisfy the
Plaintiffs.. .really, that was one thing that I think helped. And this is not always the
case with opposing counsel...I really respect the lawyers at [the law firm] that they
know what they’re doing. And that they do spend chunks of their lives, actually, try-
ing to advise employers on how to set up good systems, and not just on how to get

away with having a bad system. (Plaintiff attorney)

Discriminatory Pay Practices at Boeing

The class action suit alleged patterns and practices that systematically discriminated
against women in compensation and promotions. Together these provide almost a textbook
case of how wage, salary, and promotion practices can lead to a substantial gender wage gap.
The lawsuit addressed pay discrimination for two sub-classes of employees: nonexecutive fe-
male salaried employees (excluding engineers who had concluded a separate agreement with
Boeing through their union, the Society of Professional Engineering Employees in Aero-
space, SPEEA), and hourly paid female employees covered by collective bargaining agree-
ments with the International Association of Machinists (IAM) and the United Auto
Workers (UAW) unions. The female salaried employees claimed disparities with respect to
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By focusing on
percentage raises rather
than salary relativities in

relation to the tasks
performed, absolute
wage differentials be-
tween men and women

grew over time.

compensation and promotion. The claim of the hourly paid female production workers con-
cerned disparities in the allocation of overtime and weekend work, as well as disparities in
promotions.> The complaint addressed both formal policies, which indirectly tended to dis-
advantage women, and the lack of formal policies, which gave too much leeway to individ-
ual male managers.

The discriminatory effect of Boeing’s formal salary practices was summarized in a depo-
sition by Boeing’s then director of employee relations (Cascio 2007):

*  Entry salaries: New employees were hired at their pre-existing salary plus a hiring bonus;
the hiring bonus was given as a percentage, not as an absolute increase. This method
tended to both import pre-existing gender differentials from the general labor market
into the company, and, by authorizing a hiring bonus as a percentage of the pre-Boe-
ing salary, rather than as an absolute cash bonus, further exacerbated such differences
in earnings. In 1997 the salary difference between entry level male and female managers
was $3,741.

*  Nodedicated fund for promotion-related salary increases: Managers had to draw on the
same fixed fund to give a salary increase for an internal promotion and to pay for merit
increases; merit increases additionally were capped in percentage terms. This arrange-
ment created a disincentive for managers to bring lower paid female managers up to
higher male wage levels after promotions.*

*  Capped salary increases: One-off salary increases were capped at 15 percent, making it
impossible to rectify major disparities between lower paid women and higher paid men.

> Salary increases as percent of current salary: Allocations for salary increases were given in
percentage terms, with the same cap across all “salary review groups”; thus if a group
mainly consisted of higher paid males, the same percentage increase translated into a
higher allocation than it would for a group consisting mainly of lower paid female staff,
further exacerbating the absolute pay gap.

*  Red-circling: When someone was downgraded because of company restructuring, the-
salary was protected; if a man was moved into a predominantly female, lower paid area,
this would increase male-female salary differences.

*  Protecting salaries based on previous work history without regard to pay relativities: Boeing
had a policy to protect the wage levels of workers transferring between jobs. Hourly paid
jobs (typically done by men) often were higher paying than administrative salaried jobs
(typically done by women). Transferring a male hourly paid worker into a salaried ad-
ministrative position could thus potentially increase pay disparities.

In summary, by focusing on percentage raises rather than salary relativities in relation to
the tasks performed, absolute wage differentials between men and women grew over time.
Although the salary system might have been coherent within broad groups, it was not so
across different groups, so that people doing substantially the same jobs at supervisory or
managerial levels would receive significantly different compensation. According to class

counsel:

35 On October 19, 2001, class certification was granted on a more narrow basis than the plaintiffs had argued for, limited to past and present
(1997 onwards) female employees in Boeing facilities in the Puget Sound region of Washington State; the original claim also covered employ-
ees at plants in other locations (Beck v. Boeing Consent Decree, Section ).

6 Some employers now have dedicated funds for “equity adjustments,” in addition to merit and promotion funds.
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Boeing had this argument that, if you are a first level manager and you supervise a
group of hourly union employees you can't have people doing that job who are paid
less than the hourly union employees, and so you have first-line managers at a cer-
tain level. And if you are a first line manager...and supervise salaried non-exempt
workers who are doing accounts payable, and they are a much lower paid segment
of the workforce, ...you would have to be paid more than they are, but less than

other first-level managers. (Plaintiff attorney)

Given that most hourly staff were male, and most salaried non-exempt staff were female, . .
female first-line managers who typically supervised females were paid significantly less than Gender bias in overtime
male first-line managers who typically supervised males, even though their tasks, skills and allocation is often based
responsibilities arguably were substantially the same. T .

. o . . on implicit assumptions
In addition to these systematic policies and procedures that guided company-wide salary

decisions, the expert witnesses acting for the plaintiffs also suggested that Boeing’s corpo- about gender roles.

rate practices permitted managers and supervisors “excess subjectivity” in job decisions with-
out adequate corporate oversight.” Boeing strongly contested the claims that promotion
decisions may have reflected gender bias and were based on anything but objective per-
formance, yet the statistical evidence demonstrated that women, both hourly paid and

salaried, were significantly less likely to be promoted than men.

Discrimination in Access to Overtime

Of particular importance to the hourly women workers was lack of access to overtime.
Gender bias in overtime allocation is often based on implicit assumptions about gender
roles: that women, particularly once they have become mothers, as primary family care givers,
will not be available to work additional hours, whereas men, particularly once they have be-
come fathers, are assumed to want additional earning opportunities no matter what, irre-
spective of their actual preferences (Biernat, Crosby, and Williams 2004). Women claimed
that they were routinely excluded from overtime opportunities, both from overtime oppor-
tunities on a daily basis (which, given the short notice periods, might have been harder to
accept for women with childcare responsibilities) and for additional weekend work (which
often was requested with more notice, and thus provided more opportunities for organiz-
ing cover at home if needed). The allocation of overtime was an issue covered in the collec-
tive bargaining agreement; additionally, job specifications for many hourly jobs would also
include rules related to mandatory overtime. Yet the collective bargaining rules also pro-
vided for some leeway to managers in terms of how overtime was allocated, given that the
required additional work might rely on the specific skills and expertise of a specific person.
Although the company was certain that the differential allocation of overtime was a reflec-
tion of preferences and availability rather than discrimination, they realized that they had
no data to prove this assertion either way; there were no records of who was offered over-
time, or whether anyone had actually refused such an offer, and hence no basis for judging

whether such allocation was biased or fair.

7 Beck v. Boeing, Order on Motion for Class Certification (Oct. 19, 2001), 1117-20; this charge was strongly contested by Boeing.
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When some women had
made complaints about
harassment to their
supervisors or to human
resource managers, they
had been ignored; in their
perception this was
because management did
not want to rock the boat
and discipline “valuable”

male employees.

Sexual Harassment

Interviews with female plaintiffs in preparation for the class action lawsuit also found in-
cidents of sexual harassment—unwanted touching or offensive comments—that were not
systematically addressed by the company. As in other decrees in the Database, Boeing had
established sexual harassment policies and grievance procedures, yet when some women had
made complaints about harassment to their supervisors or to human resource managers,
they had been ignored; in their perception this was because management did not want to
rock the boat and discipline “valuable” male employees.

Yet sexual harassment was not part of the official class action suit. As discussed in Chap-
ter 2, getting a class certified relating to sexual harassment is very difficult. For that reason,
the plaintiffs’ legal team decided not to include sexual harassment in the case for class cer-
tification. Nevertheless, damages paid to named plaintiffs included compensatory damages
for those who had sexual harassment complaints (although these compensatory damages
claims were not released leaving open the option for those women to lodge a formal sexual
harassment suit in the future). Sexual harassment policies were also addressed in the in-

junctive relief of the consent decrees.

Injunctive Relief in the Beck v. Boeing Consent Decree

The consent decree addressed a broad range of issues designed to make salary decisions
more coherent, visible, accountable, and measurable:

s Acomprebensive review of job descriptions: “Clearly aligning these with the critical knowl-
edge, skills, abilities and other characteristics” for each job family, and each level within
a job family (Section 5.A., 1-3).

*  Performance evaluations: For all employees, identifying concrete examples of high or
low performance; supervisors will receive training from Boeing for these tasks. A man-
ager’s failure to complete performance evaluations for all of his/her employees shall be
a factor in the manager’s performance assessment (Section 5.B).

*  Mechanism for converting performance ratings into salary increases: Evaluation of the as-
sessment (method for converting performance evaluations into an alpha-numerical
grade for purposes of salary determination). Boeing will provide descriptions for each
of the alpha-numerical assessments (Section 5.C.1-2).

*  Annual disparate impact analysis: Of assessment ratings within appropriate analysis
groups; where statistically significant differences are found, Boeing will investigate how
far there is “legitimate business-related justification”; if no legitimate business justifi-
cation can be established, Boeing will counsel relevant managers, and, if warranted, will
adjust salaries (Section 5.C.3.); the final result of the assessment will be fed into a “salary
tool” to determine each employee’s salary.

*  New tool for determining starting salaries: For new employees and for setting postpro-
motion salaries (Section 5.D.).

*  Annual salary monitoring: During the life of the decree, using the OFCCP methodol-
ogy, modified by “job family” and “time in level,” including monitoring salaries of the
SPEEA engineers who were not formally members of the class (Section 5.E.).%

8 The decree states that Boeing “does not concede that said methodology is the optimal regression model for monitoring salary equity” (Sec-
tion 5.E.6).
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s New system for offering and monitoring overtime allocation: Regarding discretionary week-
end overtime, for which “there is both greater prior notice of the need for overtime
work and a greater ability to schedule that overtime in advance,” a formal rotation sys-
tem will be set up; for other discretionary overtime, where the need is too short notice
or otherwise makes a formal rotation system impracticable, overtime allocations will
be recorded and monitored on a quarterly basis for potential gender bias (Section 5.E.).

> More formalized promotion process: With structured interviews (based on job description
for the positions) and a target for conducting 75 percent of all promotion related in-
terviews by a team by the third year of the decree (Section 5.G.).

*  Tests and training regarding stereotypical thinking and gender bias: Boeing agreed to in-
vestigate the feasibility of including in its management assessment process a test to see
whether “a candidate is predisposed to stereotypical thinking adverse to females/mi-
norities” and will provide training for newly selected first-level managers on the im-
portance of avoiding such stereotypical thinking (Section 5.G.7.).

*  New reporting structures for EEO: Boeing had already substantially revised many of its
EEO policies and procedures in the run-up to the settlement; a process acknowledged by
class counsel. The decree introduces a new reporting structure where all EEO investiga-
tions will be reported directly to Boeing’s global diversity organization (Section 5.H.).

*  New sexual harassment procedures: Boeing committed to strengthen its message to pro-
hibit sexual harassment; specified that line managers will no longer be able to counter-
mand recommendations for disciplinary action as a result of a sexual harassment
investigation without the concurrence of the global diversity organization; and specified
that the standard corrective action in response to physical sexual harassment will be sus-
pension or termination, unless there are extenuating circumstances. (Section 5.H.).

*  New procedures to prevent retaliation against employees complaining of sexual or gender ha-
rassment: One year, and again three years, after completing an investigation, Boeing
will interview the complainant to establish that he/she has not been the subject of re-
taliation; the investigation might include a comparison of pre-/post-complaint salary
increases, overtime allocation, and performance assessments, for example (Section
5.H.3-5).

Additionally the decree included the resources for detailed monitoring by the class coun-

sel of the implementation of the decree.

A Focus on Measuring Results

Okay, we are going to monitor the outputs. (Plaintiff attorney)

The decree specifies action in considerable detail for each policy area, yet in the view of
the class counsel who monitored the implementation of the decree, key to the decree’s ef-
fectiveness was agreement on how to monitor the effect of changed policies on wage dis-
parities, more so than the detail in the policies themselves. As class counsel described it,
there might be any number of ways to draw up a fair performance evaluation or assessment
process, yet without clear accountability even the best process may be subject to manipula-
tion. Thus rather than insisting on specific policies and approaches, the plaintiff team in-
sisted that the results of any policy should be measured in terms of its gender outcomes and

focused on getting agreement on how to measure outcomes.
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human resource

managers.

One of the most contested components of the injunctive relief package was the method-
ology for monitoring and measuring pay disparities. The negotiations involved two key is-
sues: how to define the groups that would be the basis for the comparison, and which factors
should be used to analyze any disparities. Statistics have become an important feature in em-
ployment discrimination cases, particularly during the class certification stage. As Bielby
and Coukos (2007) describe, statistical analysis has become a key battling ground in em-
ployment discrimination litigation. The smaller the unit of analysis, the more unlikely that
gender differences in pay will be statistically significant; conversely, larger groups are more
likely to show statistically significant pay differences. Hence, it is likely that management
side experts will focus on the characteristics of jobs that differentiate them and make them
unique, whereas plaintiff side experts will be more likely to focus on factors that are similar
and make jobs comparable across different units and specific work contexts. As a manage-
ment side attorney noted: “If you've ever done any computer modeling of compensation,
you know that the larger the employee group, the easier it is for small differences to consti-
tute statistically significant differences.” Another management attorney described this

process as follows:

You can't just analyze the big old workforce. You've got to kind of analyze it by
group relative so it makes sense and then, you know, you've got compare apples to
apples. And so that, kind of agreeing on how you cut things up and analyze them,
and then what factors you use. And all that, again, was intensely negotiated. (Man-

agement side attorney)

In the negotiations over the Boeing decree these different approaches emerged in relation
to the definition of Job Aggregation Groups (JAGs), that is, job families, which were the
basis for the evaluation of potential wage disparities.

A second contention was over the interpretation of any salary differences that were found,
particularly in relation to prior experience and setting entry level wages. As we described
above, a major cause of the gender wage gap was that Boeing used a “current salary plus” sys-
tem when it recruited new employees. In Boeing’s view, pre-Boeing entry-level wage dif-
ferences were the result of actual differences in experience (on the assumption that women
were more likely to have had time out of the labor market for family reasons), and therefore
it was fair for such differences to continue once people became Boeing employees. The
plaintift side instead insisted that what should count was the actual work expected and per-
formed by job holders, and that work experience should only count in as far as it was proven
and actually relevant to the job. After considerable negotiations, Boeing in principle agreed
to use the amended OFCCP methodology for analyzing wage data, but the decree includes
a provision that explicitly allowed Boeing to renegotiate the precise specification of the sta-
tistical analysis, should they see the need (Section 5.E.3.). The decree states:

In the event that Boeing gathers reliable pre-Boeing experience data for...em-
ployees covered by this decree, then Boeing may for such employee group(s) con-
duct the salary monitoring through a further modification of the Modified
OFCCP Methodology that incorporates such data, provided that the monitoring
methodology credits only such pre-Boeing experience as is demonstrably job re-
lated for both men and women (Section 5.E.6.).
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Although the options were in the decree, Boeing did not make use of them during the
time the decree was in effect.

The company developed a new tool for a more coherent approach to setting entry-level
wages. As management side lawyers described, recruitment and hiring activities in Boeing
are highly cyclical, with periods when the company has to ramp up its staffing resources
very rapidly and compete in a tight labor market for skilled employees. Under those cir-
cumstances managers were given considerable leeway to recruit. The challenge for Boeing
was to develop a model that, given the need for quick and decentralized decision making,
could flag areas of concern to human resource managers, who then could follow up in greater
detail to ensure that salary decisions made were supportable. The new Starting Salary Tool
gave managers a salary range within which they could make appointments, based on ana-
lyzing the going rate for a job in the external market, as well as drawing on internal com-
parisons. This external/internal peer comparison model was based on market factors. As a Key in the approach to

management side attorney explained: . .
P implementing the decree

We put in a starting salary tool that compares the applicant to internal peers and was monitoring and
to external peers and it spits out a salary range for the managers to hire the new per- .
. analyzing salary
son within....Before there was a market for women and a market for men. I mean,
youd get women traditionally at lower salaries. And so by expanding the compar- decisions.

ison now we look at the overall market, men, women all sorts of protected groups,
everybody, you know, everybody’s in that. (Management attorney)

For Boeing, the key issue was the need for salary decisions to balance performance with
experience, and a need to be seen as fair but also competitive in its salary package.

You have Bob and you have Sue sitting next to each other each day. Each of them
makes a locket and the locket is identical and it’s perfect. Bob has 20 years expe-
rience and Sue has 5....We increasingly said that we paid for performance. We
said those words but when you looked at salary differences, a lot of our salary struc-
ture was based on entry salary and prior experience. And so we really had to eval-
uate that. (Management attorney)

The decree also resulted in developing a new performance appraisal process; although the
company used performance appraisals previously, several different forms had been used, and
there was some variation across the company in terms of how many managers actually com-
pleted the forms for their employees each year. Boeing developed a new uniform perform-
ance appraisal, in response to what it perceived as concerns by the plaintift side but also to
fulfill its internal management needs. The new appraisal form was implemented across the
organization with a goal of 100 percent completion; managers’ own performance evalua-
tions were tied to having completed appraisals for all their staff, and funds for salary in-
creases were conditional on handing in appraisals.

Key in the approach to implementing the decree was monitoring and analyzing salary
decisions. Under the decree, the provisional salary decisions of managers would be analyzed
using the revised OFCCP methodology. The methodology set agreed tolerance levels within
which salary distributions might vary; if the salary analysis in a particular job group was

outside those tolerance levels, this would provide a flag for the manager and for the com-
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pensation experts in human resources, to have a closer look to decide whether the differences

were legitimate or needed to be adjusted.

New Promotion and Recruitment Procedures

In other areas consensus was more easily achieved. This was the case with the new pro-
motion and recruitment procedures. In 1997 Boeing had merged with McDonnell Douglas;
facilities, policies, and practices had differed between the two companies and many of the
differences continued during the time of the negotiations. The analysis of salary data found
similar gender differences across the new company, irrespective of whether a site had been
McDonnell Douglas or Boeing. Yet the data showed marked differences when promotion
rates were evaluated. In the ex-McDougall Douglas facilities, there was no statistically sig-
nificant difference in promotion rates for men and women, unlike in Boeing’s Puget Sound
facilities. McDonnell Douglas used interview panels and structured interviews, Boeing’s
Puget Sound facilities did not. Likewise, in the words of one class counsel, “zippo dispari-
ties” were found among promotion rates of employees selected after undergoing Boeing’s as-
sessment center First Line Management Selection Process (FLMSP); FLMPS had been
introduced in response to a race discrimination claim that was settled in 1998. As a conse-
quence, it was easy to agree in principle on introducing a methodology based on structured
interviews for hiring and promotions, although according to management side attorneys, it

took a long time to negotiate a detailed method that both sides thought could work.

Sexual Harassment

The decree also specified new procedures for handling sexual harassment, even though
sexual harassment had not formally been part of the class action. The new complaint pro-
cedure made it possible for women and men to complain to someone outside their own di-
vision, and all complaints were considered by the global diversity organization; this applied
to all EEO related complaints. Importantly, decisions about the level of discipline against a
harasser were no longer up to their line manager; HR had the power to override line man-
agers’ decisions; line managers could appeal to higher levels within the organization but
were no longer able to override HR’s recommendations. The new sexual harassment policy
is also noteworthy for introducing a procedure to limit the danger of retaliation against
someone complaining of harassment. A human resource manager will interview a person
who complained one year and three years after the complaint was lodged to check whether
in the view of the complainant there were any adverse consequences.

In the view of the plaintiff counsel, during the first year of the decree there were some con-
flicts over the type of information counsel should receive as part of the monitoring process,
and some “push back” was required to receive information about the numbers of complaints
and the follow up action that had been taken. But altogether, both nationally and locally,
plaintift attorneys thought the company made a serious commitment to preventing sexual
harassment and strictly enforced its new Zero Tolerance sexual harassment policies. In the

view of the local class counsel:

Largely through the monitoring process of the consent decree, [the sexual harass-
ment policy] became a policy with teeth so that—now they were starting to fire

even productive males when they engaged in that sort of stuff, which did not hap-
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pen before. And so the sexual harassment actually was pretty effectively handled
through just the monitoring aspects of the consent decree. (Plaintiff attorney)

The Effect of the Boeing Decree

According to management side attorneys, Boeing used the process to develop new cor-
porate-wide policy; the decision was made to implement the policies and procedures that
were negotiated as a result of the decree (with the exception of those related to overtime pro-
cedures as these were closely linked with their collective bargaining agreement) throughout
the company rather than only in the facilities directly covered by the class action. Although
this increased the potential effect of the decree, it made it even more important for Boeing
to find solutions that appeared workable in the long run (a fact that might have intensified
the negotiation process). In view of a management side lawyer:

To me, that is the beauty of all this, that the company found a way to negotiate in
the agreement practices that it had had time to figure out what worked for them
in the workplace....Lots of times these sorts of cases are settled, and then lawyers
dream up things that will work at the negotiating table, but then, you know, peo-
ple bang their heads against them for years trying to comply. And this we did the
other way around because we really worked ideas hard inside first before we agreed

[to] them at the negotiating table. (Management side attorney)

Management side counsel acknowledged that the process of negotiating over new poli-
cies and procedures provided access, through class counsel and class experts, to knowledge
of policies and practices used in other large companies:

[A] lot of what they (class counsel) brought to us is “Really? Can you do it this way?
Is that the way that a court or jury’s going to think makes sense?”...As a national
firm, they had great ideas about what makes sense and what other companies do,
and they brought that to the table. And the local (law) firm, they were the ones
more in contact with the plaintiffs. They brought forward more what the plaintiffs

themselves had to say as far as there were problems. (Management side attorney)

As in other consent decrees, data that would allow an independent assessment of change
in gender, and other, disparities in Boeing as a result of the decree are not publicly available.
In their absence, we rely on the view of class counsel, whose responsibility it was to review
the detailed monitoring reports. Class counsel concluded both that Boeing made the changes
required in the decree and that the policies had the effect of reducing disparities in earnings
and promotion rates (and led to a more effective response to sexual harassment). Although
the measures in the decree were subject to intense and heated negotiations, implementing

the decree proceeded in a spirit of cooperation.

The Role of Boeing's Unions

Boeing is a unionized company. The hourly paid women in the class action were union
members and their employment conditions were governed by a union contract. The actual

union contract contained a provision requiring the union to be involved in claims of em-

The decision was made
to implement the policies
and procedures through-
out the company rather
than only in the

facilities directly
covered by the class

action.
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ployment discrimination. Yet none of the people we interviewed reported any active in-

volvement of the union on behalf of the women during the litigation.

Lessons from the Boeing Decree

The Boeing decree demonstrates the potential of injunctive relief to systematically address
gender disparities in pay. It is focused on objective measures, both in the way compensation
and promotion decisions are designed, and the way that the effects of those decisions are
measured. Emphasizing objective job requirements, rather than broader notions of experi-
ence, is particularly important to challenge the cumulative disadvantages in earnings many
women face in the labor market. The emphasis on monitoring and record keeping in allo-
cating overtime and weekend shift work provides detailed tools to move from broad gener-
alizations about work preferences (women won't be able to work additional hours because
of childcare) to decisions made based on objective rules and real information.

The consent decree is also noteworthy for the comprehensive manner in which it ad-
dresses gender disparities, from recruitment and hiring processes to promotion procedures,
from performance appraisals to supervisory accountability. Given the emphasis on ac-
countability and measurement of equality outcomes, key to successfully implementing the
decree was allocating sufficient funds for the class counsel to monitor compliance and
progress.

Although the decree was not primarily about sexual harassment, it resulted in new re-
porting procedures and greater attention to creating a harassment-free environment. Par-
ticularly noteworthy is the introduction of a long-term review of sexual harassment
complaints to provide a guard against potential retaliation.”

Finally, the decree demonstrates the important role of scrutinizing employment practices
of federal contractors through the OFCCP. The OFCCP audit flagged the basic pay dis-
crepancies. Even though much of the negotiations in the decree involved sophisticated sta-
tistical analysis, the initial examination of data leading to greater scrutiny was much more
basic and easily replicated. The focus on transparency, objective criteria, and accountability

has resulted in a more level playing field for all at Boeing.

3 It should be noted that the EEOC in 2010 settled two sexual harassment and retaliation lawsuits with Boeing that involved women working
in other parts of the company; one of these suits was filed in 2002, before the consent decree was settled, the other one in 2005, in the first
year of the decree (EEOC 2010b). We do not know whether this occurred after the roll-out of the new sexual harassment policy.
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K2R O

Lessons from Consent Decrees to Address Sex
and Race Discrimination in the U.S. Financial
Services Industry, 1995-2010"

Introduction

On October 4, 1999, four female former brokers® at American Express Financial Advi-
sors (AEFA)—Lois Wisocky, Shelly Kosen, Susan Seltzer, and Mary Roy—each filed a
charge with the Minneapolis, Minnesota, office of the EEOC against their former em-
ployer claiming widespread sex and age discrimination. Over the next year and a half, 13
more women joined them in filing similar charges.

On January 17, 2002, the class of Shelly Kosen and 16 women filed a 33-page complaint
in the United States District Court for the District of Columbia against American Express
Financial Advisors, Inc., IDS Financial Services, Inc., IDS Life Insurance, Inc., American
Express Financial Corporation, and American Express Company. Fifteen plaintiffs were
financial advisors and two were applicants who were denied positions as financial advisors.
The plaintiffs were employees or former employees in American Express offices in New
Jersey, Minnesota, Michigan, Western Pennsylvania, North Carolina, Eastern Georgia, and
Western Florida. The class of financial advisors numbered 4,000; the class of job applicants,
1,000.%2

The next day, January 18, 2002, after two years of negotiation among the parties before fil-
ing the complaint in federal court, the parties filed an extensive consent decree and a motion
for preliminary approval of the settlement. In June 2002, the District Court officially approved
the consent decree and certified the classes. AEFA agreed to pay $31 million in settlement. In
addition to monetary relief, the consent decree mandated extensive injunctive relief, includ-
ing path-breaking new methods of allocating leads for new accounts to financial advisors, and
rigorous efforts to hire and promote female financial advisors.

The AEFA consent decree followed several high-profile discrimination cases that had
brought to public attention the extent of discrimination and harassment faced by female

* This chapter was prepared by Evelyn V. Murphy, The WAGE Project.

7 In the 1990s, women and men who managed client’s financial portfolios were called “brokers.” Later, performing similar functions, they be-
came known as “financial advisors,” the term that will be commonly used throughout this report.

%2 Profiles of plaintiffs and the discrimination to which they were subjected can be found in Kosen et al. v. American Express Financial Advisors
etal.,, Complaint 3-1.

In addition to monetary
relief, the consent decree
mandated extensive
injunctive relief,
including path-breaking
new methods of
allocating leads for new
accounts to financial

advisors.
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their grievances.

professionals in financial services. Business news bureaus had reported when women filed
charges against their employers and when settlements were approved between female em-
ployees and their employers. Women aired their complaints about discrimination on radio,
television, and in print media. Headlines trumpeted multimillion dollar settlements. Com-
pany reputations appeared to suffer from bad publicity time and again. Many predicted that
such consequences would compel the entire financial services industry to adopt fundamen-
tal reforms to eliminate gender discrimination.

Although the AEFA case was neither the first nor the last high-profile lawsuit detailing
extensive sex discrimination in financial services, it set important precedents both in the
way it detailed charges, and in the injunctive relief it mandated, that is, the changes in em-
ployment policies and practices to be made by the employer, and accountability measures in
the consent decree.

This chapter will begins with a brief history and discussion of class action sex discrimi-
nation litigation in the financial services industry leading up to Kosen v. AEFA, and then
turns to an in-depth discussion of the AEFA consent decree and the lessons learned from
its design and implementation. The chapter then reviews class action sex and race discrim-
ination litigation initiated largely by financial advisors since the AEFA case, and concludes

with the lessons from all these consent decrees.

Precursors to the AEFA Consent Decree in Kosen v. AEFA

In the second half of the 1990s, two financial services employers were the subjects of
high-profile class action sex discrimination lawsuits. Prior to that time, a few female bro-
kers, on their own, sued their employers for sex discrimination. In 1990, Teresa Contardo,
a former stockbroker in the Boston office of Merrill Lynch, won a $250,000 settlement, the
largest such award on record at that time. In response to individual lawsuits, employers in
the early 1990s adopted policies that closed women’s access to courts to adjudicate their
claims of sex discrimination. In 1993, the National Association of Securities Dealers
(NASD) gained an agreement from the Securities and Exchange Commission (SEC) to
amend the U-4 form that every broker must execute for a license on the New York Stock
Exchange (NYSE) and the NASDAQ. The modification mandated that signers settle any
business dispute with their employer through arbitration. Some firms even added the same
requirement that employment disputes be settled through arbitration in contracts women
were forced to sign as a condition of being hired. Employers forced female brokers to resolve
their claims of discrimination behind closed doors through panels dominated by men from
the industry who were mostly unsympathetic to their grievances. So, for much of 1990s, the
extent to which female brokers experienced sex discrimination was hidden from public view.

One means by which female brokers could gain access to the courts was in a class action
lawsuit. Although class action certification for sex discrimination was unprecedented in fi-
nancial services, the sex harassment lawsuit by the women working at Eveleth Mines in
Minnesota established a precedent for women financial advisors. In the late 1990s, two class
action lawsuits—~Martens v. Smith Barney and Cremin v. Merrill Lynch—opened a window

on the extent of sex discrimination in financial services industry.

Pamela Martens v. Smith Barney

Although the public usually becomes aware of a case only when it is filed in court, for years
prior to filing plaintiffs typically endure discrimination and battle to get into federal courts.
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Pamela Martens, a broker in the Garden City, New York, office of Smith Barney, reported in-
cidents of discrimination in her complaint spanning almost 10 years. She began to make com-
plaints to management after eight years; during the following two years she had heard nothing.
The final straw was an order by the branch manager for all female sales assistants to work at
his charity golf tournament wearing short skirts and serving coffee to male brokers. If they re-
fused, they would lose raises, bonuses, or time off with pay. She saw no change in how she was
treated. Her manager’s order pushed her to seek help from the federal government.

On May 20, 1996, Martens and two other women filed a complaint in the United States
District Court Southern District of New York against employer Smith Barney, James
Dimon, Nicholas Cuneo, the NYSE, and the NASD. Pointing out that women held fewer
than 5 percent of 11,000 brokerage jobs, these women charged Smith Barney with a pat-

o : : , , The final straw was an
tern of discriminatory behavior that included excluding qualified women from the com-
pany’s training program,; failing to laterally recruit women; failing to promote women; order by the branch
discriminatory hiring practices that segregated women as sales assistants and in clerical po- manager for all female

sitions; quid pro quo sexual harassment; discrimination in wages; denying women opportu- .
nities to increase their earnings through commissions; retaliation when women rejected or sales assistants to work
were unwilling to tolerate unwelcome sexual conduct and for complaining about discrimi- at his charity golf
nation; penalizing women for maternity leaves of absence; and discrimination in account .
. . . . . tournament wearing
generation and in assigning the accounts of departing brokers. The 94-page complaint de-

tailed allegations of discrimination and harassment at branch offices in 11 states (Martens short skirts and serving

v. Smith Barney, Complaint). Other women added their names as plaintiffs in the ensuing

coffee.
months. In October 1996, Jennifer Alvarez and five other women filed a similar complaint

in the United States District Court for Northern California (Martens v. Smith Barney, Con-
solidated Statement of Settlement, 3). By then plaintiffs’ counsel was exploring certification
of a nationwide class action lawsuit against Smith Barney.

In November 1997, the court granted preliminary approval of a class action settlement.
Nine months later, using a mediator, a final settlement was achieved in which Smith Bar-
ney agreed to a settlement covering 22,000 women who worked at Smith Barney between
May 1993 and November 1997. More than 1,900 women filed claims under this settle-
ment. The amount each woman received was never made public.

The case became known for the stories of sexual harassment women endured, and for a
room constructed in the basement of the Garden City Branch Office called the “Boom
Boom Room.” This room, decorated in vulgar fraternity house style, was where male bro-
kers gathered after work to drink and disparage women brokers who were not allowed to
enter the room. The Boom Boom Room culture of crass, graphic, everyday sexual harass-
ment of women financial advisors was extensively documented in the complaint plaintiffs
filed with the court (Antilla 2002).

The process of settling all claims spanned more than five years. In December 2002, the
settlement of one claim did become public. In this case, after seven years of litigation, Hydie
Sumner was awarded $3.2 million (Smith 2002). Published estimates of Smith Barney’s
total payout, known only to Smith Barney and plaintiff’s law firm, Friedman & Stowell,
ranged from $100 million to $250 million, an attention-grabbing penalty. In 2000, Attor-
ney Friedman acknowledged that when all claims were settled, the total cost to the firm
would be in “the hundreds of millions” (Weiss 2000). In addition to paying individual claims,
Smith Barney also committed $15 million to diversity initiatives, which are discussed below.

This settlement was heralded at the time for its sweeping change in business practices at
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against Smith Barney.

Smith Barney. Because of the publicity of this litigation, the prescribed changes for Smith
Barney were expected to change the corporate cultures of other Wall Street financial serv-
ices companies. Smith Barney’s Co-CEO’s James Dimon (one of the named defendants)
and Deryck Maughan sent a memo setting expectations for all employees by describing the
significance of the settlement saying that it “focuses on effecting real change and progress

rather than simply delivering monetary rewards” (Truell 1998a).

Marybeth Cremin v. Merrill Lynch

In June 1996, only one month after women at Smith Barney filed their complaint in fed-
eral district court in New York, Marybeth Cremin filed a complaint in the United States Dis-
trict Court Northern District of Illinois, charging Merrill Lynch, Joseph Gannotti, the NYSE,
and the NASD with sex discrimination. The following month, Merrill Lynch, the NYSE and
NASD filed motions asking the court to dismiss her claim and force Cremin into arbitration.
In February 1997, the court dismissed the NYSE and NASD as defendants, and Cremin was
joined by seven more women who jointly filed an amended complaint on behalf of a class of
current and former employees claiming sex discrimination and retaliation.

These women claimed that they were systematically deprived of training, support staff,
promotions, account distribution, and fair wages because of their sex—complaints almost
identical to those filed against Smith Barney, albeit without the salacious sexual harassment
stories of the Boom Boom Room.® The women also charged that Merrill Lynch retaliated
against them when they complained of sexual discrimination or harassment. Mary Stowell,
one of the plaintifts’ lawyers, summed up their grievances: “Women were not given the same
leads, walk-ins, and help from management [as their male counterparts]” (Jacoby 1999).

A settlement in this lawsuit was reached in May 1998, when the parties, after using two
mediators in succession, entered into a private settlement. Estimates varied widely about
the amount of money Merrill Lynch paid to settle claims. One news article reported that
Merrill Lynch paid out $200 million (Anderson 2007). The settlement involved a class of
2,700 women eligible to file claims. More than 900 women actually filed claims.

Characteristics of Class Action Sex Discrimination Consent Decrees
Involving Financial Services Employers Preceding the Kosen v. AEFA
Consent Decree

The consent decrees for both Martens v. Smith Barney and for Cremin v. Merrill Lynch in-
cluded individual monetary relief as well as injunctive relief. Yet both concentrated pre-
dominantly on the monetary claims of class members and only sketched aspects of injunctive
relief.** Although page count in a consent decree may seem an immaterial measure of the
relative significance of matters being settled, it is instructive in these particular consent de-
crees. In Martens v. Smith Barney, approximately 38 pages of the consent decree addressed
monetary relief (Dispute Resolution Process), and 11 pages addressed injunctive relief (Di-

% For an account of the discrimination these plaintiffs faced, see Reed (2002).

** The term “injunctive relief,” also referred to as “programmatic relief,” is used throughout this chapter to include measures in consent decrees
that involve changes in an employer's policies, practices, and programs to alleviate unequal opportunity or treatment of class members. Exam-
ples of such relief include initiatives to recruit and hire women as financial advisors, methods to eliminate biases in distributing accounts and
leads, and procedures to eliminate biases in promotions.



ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE 87

versity Programs and Initiatives); in Cremin v. Merrill Lynch, 37 pages addressed matters
concerning monetary relief (Claims Resolution Process), whereas two pages concerned in-
junctive changes (Diversity Programs and Other Programs and Initiatives) along with a ref-
erence to an attachment for more information about Diversity Programs.

Injunctive relief in the Smith Barney consent decree mandated numerous reforms. An Of-
fice of Diversity was established with the director reporting directly to the CEO and exec-
utive committee of the firm. An independent diversity advisor was retained to advise on
implementing the agreement. Smith Barney committed, on a “reasonable efforts” basis, to
increasing the numbers of women recruited into its training programs, hired from its train-
ing programs and promoted and retained as financial advisors. The parties stipulated per-
centage changes to advance the presence and status of women as financial advisors, and
financial penalties to Smith Barney in the event the stated goals were not met. The em-

ployer was directed to develop and distribute nondiscriminatory standards for distributing Because both cases
lists of potential customers and the accounts of departing financial advisors among all fi- Ly

. . . . were settled within
nancial advisors in the branch office and to make these standards available in all branches.
Job openings were to be posted in the retail branch; decisions not to train, hire, or promote months of each other

class memb.ers .c01.11d 1.)6 reviewed; z}n(% a centralized datab.ase of complaints of sexual ha- these decrees were
rassment, discrimination, and retaliation was to be established. An annual report on the

firm’s expenditures in fulfillment of these changes was to be presented to the co-CEOs, widely regarded as cata-

class counsel, and the District Court. lysts for eliminating sex-
Although some details of injunctive relief in the Merrill Lynch consent decree—namely the . .

firm’s Diversity Program—were referenced as an attachment, in the body of the agreement, ist behavior of emp loyers

the firm was mandated to provide class counsel with an annual report on the diversity pro- throughout the financial

gram for three years. In addition, Merrill Lynch agreed to increase its recruitment of women

o . . o . services industry.
and minorities, and it was ordered to establish standards for nondiscriminatory practices of Y

account and lead distribution and then allow each branch to adopt its own practices on these
matters consistent with the overall standards for the firm. Merrill Lynch committed $15
million to diversity initiatives (New York Times 1998).

Because both cases were settled within months of each other and involved thousands of
women in the financial services industry sharing in hundreds of millions of dollars, taken to-
gether, these consent decrees were widely regarded as catalysts for eliminating sexist be-
havior of employers throughout the financial services industry.

In both cases, new processes for settling claims were adopted. Both employers agreed to
settle claims individually, first through mediation, and if mediation failed, through volun-
tary arbitration. Smith Barney settled and agreed to this claims settlement process first, fol-
lowed by Merrill Lynch. However, Merrill Lynch went a step further and, apart from the
consent decree, agreed to end the company’s policy of mandatory arbitration for sex dis-
crimination claims, a breakthrough hailed by female brokers as the most significant policy
change. One plaintift said, “The most important thing for me was to see a change in manda-
tory arbitration. When I came out of Merrill Lynch, I sought some remedy for something
that I saw as a violation of my civil rights” (Truell 1998).

Michael Rubin, a lawyer for the plaintiffs, predicted: “Now that Merrill Lynch, the in-
dustry leader, has abandoned mandatory arbitration, the rest of the industry will follow”
(San Francisco Chronicle 1998).

With the class action precedents of these two cases and Merrill Lynch’s abandonment of

mandatory arbitration, the doorway was open for women financial advisors to turn to class
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action in federal district courts to receive redress for their claims of sex discrimination. Dur-

ing the next decade, thousands of women joined such lawsuits.

EEOC and Schieffelin v. Morgan Stanley

Another high-profile class action case in the financial services industry in the late 1990s
was litigated by the EEOC on behalf of Allison Schieffelin. Plaintiffs in this case were not
financial advisors. This case was filed on behalf of top-level employees, including the mul-
timillion dollar earner, Schieffelin, and others with job titles including associate, vice-pres-
ident, principal, and managing director. Like the cases filed by financial advisors, this lawsuit
put industry employers on notice that sex discrimination practices extended beyond a sin-
gle group of their female employees. Moreover, because these women had not executed
U-4 Forms for brokers’ licenses, they were able to file notice with the EEOC.

In 1996, Schieffelin, an institutional bond saleswoman at Morgan Stanley Dean Witter
(MSDW) met with Vikram Pandit, the head of the institutional stock division to complain
about sex discrimination she was encountering. After experiencing no relief in the inter-
vening years, in November 1998 Schieffelin filed a complaint with the EEOC claiming she
was denied a promotion based on her sex and that the company paid women less than men.

The EEOC began investigating MSDW for sex discrimination in compensation. In June
2000, the EEOC issued its finding that there was significant evidence of a pattern and prac-
tice of discrimination against women. In September 2001, after Schieffelin had been fired
in late 2000, the EEOC filed a lawsuit against Morgan Stanley charging intentional dis-
crimination in promotion and compensation and retaliation against Schieffelin in termi-
nating her employment.

At the time the EEOC filed its lawsuit, Schieffelin issued a public statement about the

firm’s tactics of intimidation:

The campaign of retaliation that Morgan Stanley launched against me was de-
signed not only to punish me but also to scare other women who might dare to
complain of discrimination. From the time that I filed my charge with the EEOC,
senior managers at the firm sought to denigrate my work, ostracize me and hu-
miliate me. They took away projects that I had worked on for years. They dimin-
ished my daily responsibilities. ...And so when that day-to-day mistreatment didn’t
force me to quit, Morgan Stanley fired me. They actually fired me without any
warning last October, after almost 15 years of service. (Schieffelin 2001)

Negotiations among the parties stretched out across three years. The consent decree re-
sulting from this litigation, therefore, had no affect on the Kosen v. AEFA consent decree.
Nonetheless, this consent decree was regarded as another advance for women working in fi-
nancial services. In July 2004, on the day opening statements were scheduled to begin the
trial, Morgan Stanley and the EEOC announced that the parties had agreed to a three-year
consent decree that included “far-reaching” measures to enhance the compensation and pro-
motional opportunities for women employees in the firm’s Institutional Equity Division as
well as $54 million for settling claims of a class of 340 women working or formerly work-
ing in that division. U.S. District Judge Richard Berman, in approving the settlement, hailed
it saying “this consent decree is a watershed in safeguarding and protecting the rights of
women on Wall Street”. (McGeehan 2004).
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Lessons of the AEFA Consent Decree

The Process of Arriving at a Consent Decree: “Quick and Quiet”

In summer 1999, after Shelley Kosen and Lois Wisocky quit their jobs as financial advi-
sors at AEFA office in Edina, Minnesota, they, along with Meg Roy, who was still em-
ployed as an advisor, contacted the Minneapolis law firm Miller O’Brien. Partner Bill
O’Brien was sympathetic to their stories. His firm invited another Minneapolis law firm,
Sprenger + Lang, nationally known for its expertise in workplace discrimination, to join the
plaintifts’ team.

AEFA management took note of the Smith Barney and Merrill Lynch precedents. Ac-
cording to a lead plaintiffs’ attorney, Larry Schaeffer, the negative publicity experienced by
those companies created an environment in which AEFA wanted to negotiate quickly and ..and Il think the tea
avoid publicity: leaves in the industry at
People knew about Merrill Lynch and Smith Barney litigation involving among that time were that this
other groups female financial advisors and the degree to which in the financial in-

. . ) has got to change, it's got
dustry women in those positions were abused and treated as sexual objects and not

provided the same opportunities as men and I think the tea leaves in the industry to change fast.
at that time were that this has got to change, it’s got to change fast, and that we

haven’t been attentive to this as an industry. So I think American Express felt that.

I think they felt as though we had assembled—and by we I mean Sprenger + Lang

and the plaintiff’s group—had assembled a representative group that was really

going to put them to the test of needing to defend what was a systemic problem.

And I think they took responsibility because of largely economic interests and de-

cided that they needed to act and act quickly rather than fight it out for ten years

and spend ten million bucks on lawyers. (Schaeffer 2003)

A Plaintiff attorney noted other factors that contributed to AEFA’s strategy to pursue a
quick negotiation, factors involving top priorities of the corporate headquarters at the time:

I think there were two things going on behind the scenes. One was the other law-
suit at American Express Financial Services for unpaid taxes. There was an inde-
pendent contractor issue with respect to financial advisors, and there was somebody
named Lawton who was putting on a class case to have them re-characterized as
employees, because none of their taxes were being paid, and none of their FICA
contributions, things like that. That settled shortly before ours settled.® It was also
learned, in the background, and now you see it for sure, Amex spun off American
Express Financial Services.® I think that was in the works while we were negoti-
ating. Now it took two years. They also restructured their entire system, and have
platforms now for financial advisors, partially based on the other case I think, where
platform one is solely employee, not even commission based. Platform two is com-

mission based. Platform three is really a franchisee, independent contractor. They

% This case involved the improper classification of American Express financial advisors as independent contractors rather that employees.
Lambert, Foeckler, Bonfield, Homolka et al. v. American Express Financial Corporation; American Express Financial Advisors, et al. was filed in
the United States District Court in the District of Minnesota. The litigation lasted over three years and resulted in $15 million award to the class.
¢ |n 2005, American Express spun off AEFA into the publicly traded corporation Ameriprise Financial, Inc.
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Money is transitory. To
really get at the underly-
ing problems and to try to
systemically change
these operations, you
have to get them to
commit to operational
changes that are

fundamental.

enter into agreements like that. So there was a whole restructuring going on in the
background, and I think they didn't want this kind of litigation interfering with
anything, the spin-off, the restructuring, all of that. They wanted to get it done
fast, and we had some really good evidence. (Plaintiff attorney)

Plaintiffs’ attorneys, too, adapted their strategy based on Smith Barney, Merrill Lynch, and
other sex discrimination litigation. Sprenger + Lang had first-hand experience in sex dis-
crimination cases. In the early 1980s, the firm began representing a class of 1,500 women
and African Americans against Cargill, Inc., a large, 100-year old agricultural products
wholesaler. In 1985, Cargill signed a consent decree involving $20 million and agreed to
create opportunities for class members to be hired and to advance into the ranks of man-
agers. In 1988, the firm began representing women in the first class action sexual harassment
case in the United States, Jensen v. Eveleth Mines, depicted in the movie North Country in
2005.

Sprenger + Lang believed strongly in obtaining injunctive relief as part of its settlements:

...because, in our view, money is transitory. The effect of compensation, while it’s
important and it’s good for the victims and it helps allow them to put it behind
them, to really get at the underlying problems and to try to systemically change

these operations, you have to get them to commit to operational changes that are

fundamental. (Schaeffer 2003)
Another attorney at the firm elaborated:

[In] a class case you have to try to get institutional change. An individual case, you
can take money as [to] say, “well, I guess it’s not my problem anymore.” But in a
class case, where you have hundreds and thousands of people working there, it’s
hard to walk away for a couple bucks and say “well, I guess you'll just have to sue

them again in five years when you've accrued more damages.” (Plaintiff attorney)

For more than a year, counsel for plaintiffs and defendants engaged in an extensive ex-
change of information similar to what would have occurred in a discovery period preceding
a comprehensive class certification motion and trial. Statistical experts analyzed company-
wide data concerning pay, promotion, retention, and termination rates by sex. The data were

compelling said one plaintiffs’ attorney:

[A] unique aspect of this case is that before there was ever a shot fired in litigation,
or a complaint was even filed, we had a detailed production of data on all aspects
of the employment relationship and we had our experts analyze it—the precise
findings are confidential, but I can guarantee you that the settlement wouldn't have
been achieved if both sides didn’t have a basic mutual understanding that statisti-
cally the case had a backbone. I mean, that there were serious discrepancies, not
only in compensation, but in promotion and termination rates. That was present
and it has to be present. Systemic discrimination—if you can’t demonstrate it sta-

tistically, these cases don’t go anywhere. (Schaeffer 2003)
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Armed with the analyses of patterns of discriminatory practices, counsel for both sides en-
gaged in intense, arms-length negotiation sessions facilitated by mediator Linda Singer.” In
January 2002, the parties executed and filed both a complaint and a consent decree.

The charges filed in the complaint came from what women told their lawyers had hap-
pened to them:

The way that’s phrased in the complaint is because of what the plaintiffs and the
witnesses told us. They contacted HR, their various regional offices, told them this
is happening: Accounts aren’t distributed fairly. Promotions aren’t fair. Things like
that. They got either the brush off or phone calls weren't returned, or HR never did
anything for them. That’s why that’s in the complaint. (Schaeffer 2003)

I can guarantee you that
Plaintiffs charged AEFA with: the settlement wouldn't
*  failing and refusing to hire female applicants for financial advisors positions, including have been achieved if

denying them the same opportunities to qualify for advisor positions as provided to

both sides didn’t have a

 failing and refusing to promote female trainees to financial advisor positions; basic mutual

similarly situated men;

*  assigning female advisors fewer accounts, and accounts of lesser value and production .
understanding that

potential, than were assigned to male advisors;
*  denying female advisors the type of job assignments (such as participation in market- statistically the case had

ing activities), which can lead to lucrative accounts and clients; a backbone.

*  denying female advisors client leads or providing them with leads that have far less po-
tential to generate business than the leads provided to male advisors;

*  assigning fewer and much less valuable accounts to female advisors than are assigned
to male advisors even when the client holding the account specifically requests a fe-
male advisor;

*  denying female advisors promotional opportunities to management positions;

*  maintaining a segregated work environment in which female advisors are kept in low-
paying, slow-track positions through arbitrary and subjective practices;

*  paying female advisors compensation that is far lower than that paid to similarly situ-
ated male advisors, failing to pay them compensation that they have earned, and deny-
ing them opportunities to increase their earnings;

*  channeling female advisors into depressed markets with far less potential than the mar-
kets to which male advisors are assigned;

¢ denying female advisors training and mentoring, including denying specialized train-
ing (such as one-on-one meetings with district managers and “go-to” managers) given
to male advisors; and

¢ denying female advisors other benefits and conditions of employment on the same
terms applied to male advisors (Kosen v. AEFA, Complaint, 18-19).

For the remainder of the decade, these charges were the template used by women, African

American, and Latino financial advisors for many subsequent complaints filed against their

employers.®

7 Attorney Singer did not respond to several requests for interviews for this study.
¢ For example, see Augst-Johnson et al. v. Morgan Stanley & Co. Inc. or Jaffe et al. v. Morgan Stanley & Co. Inc.,
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AEFA committed to the
more precise process of
randomized account
distribution. With every
aspect of relief, the
consent decree specified
the data to be generated

to measure progress.

Injunctive Relief in the Kosen v. AEFA Consent Decree

Shortly after the consent decree took effect, one plaintiffs’ attorney characterized the con-

sent decree in the following way:

The remarkable thing about the whole American Express case really is the timing
of how the company addressed it when the problem was brought to their attention,
and the scope of the solution they committed to—it really—that sort of settlement

being achieved in the case, at that stage, pre-suit—it really s, it’s unprecedented in
our field. (Schaeffer 2003).

In contrast with the consent decrees in Martens v. Smith Barney and Cremin v. Merrill
Lynch, the AEFA consent decree dealt in detail with each aspect of injunctive relief—hiring,
promotion, lead distribution, account distribution, acquisition allowances, company spon-
sored events, and mentoring. Instead of general language about distributing leads and ac-
counts using “non-discriminatory standards” as Smith Barney accepted, AEFA committed
to the more precise process of randomized account distribution. With every aspect of relief,
the consent decree specified the data to be generated to measure progress, and reports to be
made twice a year on each injunctive element.

The structural reform designed to oversee an effective implementation of changes in prac-
tices and procedures was lodged in a newly established Field Diversity Office. AEFA agreed
to appoint a Field Diversity Officer reporting to an Executive Vice President of the corpo-
ration. The Field Diversity Officer was responsible for overseeing the implementation of the
consent decree, overseeing resolution of gender discrimination or harassment complaints,
and reviewing and approving all promotions to Assistant Vice Presidents and above. Two
people, Catherine Sweet and Paul Connolly, were designated to both fill this position at the
outset.

Similar to the two precedential consent decrees, the goal of increasing the presence of
women financial advisors was manifested in specific numeric requirements. The consent
decree set out “good faith hiring goals,” spelling out yearly percentages of new hires of fi-
nancial advisors who would be women as 26 percent in 2002; 28 percent in 2003; 30 per-
cent in 2004; and 32 percent in 2005.

In response to charges of failure to promote, the consent decree established a detailed
process for promotions that included: (a) a procedure for electronically posting openings
for all Employee Leader positions for a minimum of seven days along with selection crite-
ria, minimum qualifications, and essential job functions; (b) a requirement to interview at
least two applicants of each sex, if available, who met the minimum requirements for the po-
sition; (c) approval and review of promotions for Employee Leader positions and above
through normal channels of human resource department and responsible senior vice presi-
dent and, in addition, the Field Diversity Office was authorized to review and approve all
such promotions; (d) written reasons for the promotion decision in the event a male appli-
cant was selected over a minimally qualified female applicant; (¢) diversity training in pro-
motion settings to include interviewing techniques and gender sensitivities; (f) a promotions
database; and (g) a review of promotion activities by class counsel twice a year.

A number of mandates were directed at enabling women financial advisors to gain their
fair share of marketing opportunities and accounts left with AEFA when other financial
advisors moved on. Specifically, AEFA agreed to provide each Financial Advisor with a
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client acquisition allowance, with the size of the allowance based on length of service. All
client leads were to be purchased through a distribution center established at the AEFA
corporate headquarters. The firm was to distribute leads on a randomized basis without re-
gard to sex. A database was established for lead distribution both to ensure objectivity and
compliance.

When AEFA assigned client accounts, assignments were to be done by designated client ...a procedure for
account assignment coordinators in their respective market groups on a randomized basis, . .

) ST . - S electronically posting

according to central objective criteria that included geography, productivity of the Financial
Advisor, specialty expertise, and account value index. A database of account assignments openings for all
was established and AEFA was to provide a report about account assignments to class coun- Employee Leader
sel twice a year. . o

To redress the effects of past inequities in account and lead distribution, AEFA established positions for a minimum
a $4 million Business Development Portion separate and distinct from the client acquisi- of seven days along with
tion allowance. These funds were allocated to members of the class who had filed claims for . L.
damages, were still working as financial advisors at AEFA, and who had held this position selection criteria,
for no longer than seven years. The funds were in addition to the client acquisition funds minimum qualifications,
for which these financial advisors were eligible.

and essential job
To further the more general performance and advance of female financial advisors, AEFA J

was required to create a mentoring program available to these women on a voluntary basis. functions.
The company’s efforts in this regard were to be reported to class counsel twice each year.

To improve the work environment for women, AEFA agreed to provide mandatory web-
based diversity training to all current and future financial advisors and one follow-up web-based
training to all financial advisors. All Employee Leaders were required to attend an in-person di-
versity training session followed by an annual in-person or web-based diversity training session.
Subject matter for the in-person mandatory training was specified in the consent decree. Class
counsel had to approve the provider of training and the proposed curriculum.

To keep track of the reasons why female financial advisors left AEFA, which might re-
late to discriminatory practices, the consent decree mandated certain actions regarding ter-
mination and complaints. First, the company agreed to prepare and post an electronic exit
interview form and encourage departing financial advisors to fill out and submit the form.
Excerpts of exit interviews with female financial advisors that related to any subject in the
consent decree were to be sent to class counsel twice a year. Second, a new complaint pro-
cedure was attached to the consent decree to take effect within two months of the effective
date of the decree.

Although the AEFA consent decree devoted as many pages to injunctive relief as the Smith
Barney consent decree, the emphasis in each document was entirely different. In Smizh Bar-
ney, injunctive relief consisted of specifying percentage changes in the representation of
women in training programs and working as financial advisors along with the financial con-
sequences to the employer of not meeting these goals. The primary, although not exclusive,
emphasis was monitoring numbers of women. In contrast, injunctive relief in AEFA con-
sisted of specifying changes in each of 10 essential aspects of relief along with the data set,
the report formats, and time intervals for reporting on each new procedure. The AEFA
agreement established an extensive, detailed format for monitoring changes in basic daily op-
erations of a branch that could enable women to be treated fairly in their jobs and career ad-

vancement.
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The fact that $10.8
million, that is, more than
one-third of the overall
settlement, was set aside
for monitoring, was an
indication of the
importance plaintiffs and
their attorneys placed on

changing practices.

All materials and
information related to
generating the consent
decree and its
implementation were
wrapped in a
confidentiality

agreement.

Monetary Settlement

AEFA agreed to establish a settlement fund of $31 million. These monies were designated
to settle claims of named plaintiffs and eligible class members, attorneys’ fees and expenses
of the plaintiffs and class members, all costs of notice and settlement administration, and all
taxes related to the settlement. Of the total, $17.5 million was earmarked for claims and
$2.6 million for business development. The fact that $10.8 million, that is, more than one-
third of the overall settlement, was set aside for monitoring, was an indication of the im-
portance plaintiffs and their attorneys placed on changing practices in AEFA and the
complexity of the system of monitoring to which all parties agreed.

Eligibility requirements for receiving funds were enumerated for both claims and business
development. A court-approved point system determined the share of the settlement fund
each eligible class member would receive. The point system took into account tenure; de-
nial of leads; denial of promotions; denial of accounts; denial of training, mentoring, and
marketing opportunities; hostile work environment; unequal compensation; termination or
constructive discharge; age; contributions to the prosecution of the litigation; and economic
losses and/or evidence warranting entitlement to compensatory damages (Kosen v. AEFA
Consent Decree, 27-28).

All members of the class receiving funds were bound to keep the amount of their award

confidential from everyone except Class Counsel.

Internal and External Accountability

The consent decree assigned internal monitoring responsibility to the Field Diversity Of-
ficer while class counsel monitored compliance with the targets established in the consent
decree on behalf of plaintiffs and class members.

For the four years of the consent decree, the Field Diversity Officers, class counsel, and
counsel for AEFA were required to “meet in person or by telephone conference call twice
per year following production of required reports to Class Counsel.” The purpose of these
meetings was to “discuss implementation of and compliance with the terms of this Decree
and shall make good faith efforts to resolve potential issues short of resort to enforcement
mechanism” (Kosen v. AEFA, 38).

Class counsel was required to treat information obtained during these meetings as confi-
dential and not to be used for any reason except for enforcement of this consent decree.

All materials and information related to generating the consent decree and its imple-
mentation were wrapped in a confidentiality agreement. The language in the consent de-
cree agreed to by all parties barred external disclosure during and after the period of court
oversight:

The documents and the information exchanged pursuant to the Stipulation of con-
fidentiality executed by defense counsel and Class Counsel and forward by Class
Counsel to defense counsel on or about December 18, 2000 shall retain their con-
fidential status, exempt to the extent that disclosure is necessary to obtain Court
approval of this Decree....

The documents and information which are produced by AEFA to Class Counsel
pursuant to any provision of this Decree shall be treated as, and thereafter remain,

confidential. Said documents and information shall not be disclosed to anyone
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other than the Court in connection with any proceeding to enforce any provision

of this Decree....

Within thirty (30) days after the expiration of the Decree, the parties and their at-
torneys shall return, or at the producing party’s option, destroy all documents, in-
cluding all copies, in their possession that have been produced by the other parties
and designated ‘Confidential for Settlement Purposes Only’ or similar designation
pursuant to the Confidentiality Agreement or that have been produced to any pro-
vision of this Decree. (Kosen v. AEFA Consent Decree, 41-42)

With this language, the opportunity to analyze the enduring effects of this landmark con-
sent decree was forfeited. It is understandable that, at the time, private counsel, represent-
ing the interests of the plaintiffs and class members, achieved an agreement of significant
injunctive and financial relief for the class. No counsel represented a public interest in un-
derstanding the enduring effects of these reforms and potential for adaptation in other work-

places.

Key Aspects in Implementation

Processes for Clear Procedures for Reporting and Monitoring and Clear Penalties for
Violations

According to plaintift’s attorneys, clear reporting and monitoring procedures were the
most important factors to the effectiveness of the consent decree.®” As plaintiff’s counsel,

Larry Schaeffer, explained:

We insist on data analysis throughout the term of the decree periodically to be sure
again as much as you can be sure that the measures that have been undertaken are
having some effect. (Plaintiff attorney).

If clear procedures were established, monitoring each party’s adherence to the procedures
would be easier. Class counsel regarded clarity in reporting and monitoring as critical to

making their role in implementation constructive and realistic:

[T]he mistake you can often make at the outset is thinking you can be the super
police over this, and get too involved in the workings of a company, and it just is—
it does not work....you've got to strike the balance between setting up a system
that is designed to effect the kind of change that you hope will eliminate the sys-
temic problem but on the other hand not get too enmeshed in the day-to-day busi-
ness operations of the organization. (Plaintiff attorney)

The consent decree was purposefully designed to produce intelligence that, when dutifully

monitored by class counsel as specified in the agreement, would allow constant correction:

¢ In the AEFA decree, the monitoring of compliance with the decree was the responsibility of plaintif counsel; in subsequent decrees involving
financial advisors the responsibility for monitoring behavior and recommending changes transferred to external industrial psychologists.

The consent decree was
purposefully designed to
produce intelligence that
would allow constant

correction.
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Plaintiffs’ counsel linked
the salary and bonus of
the Field Diversity
Officer(s) to their
implementation of the

consent decree.

[W]hat we tried to do in American Express is set up periodic reports and analy-
ses that are produced from the database that show distribution of leads and ac-
counts. And if there are discrepancies, those are red flagged, and we follow up on
them aggressively. (Schaeffer 2003)

Class counsel’s strategy for eliminating systemic discrimination was, in effect, to achieve
incremental change throughout the life of the consent decree particularly in key elements
of inequity, such as distribution of accounts and leads.

One attorney involved in drafting the consent decree also noted that clear penalties for
any violation of the consent decree would protect women from subtle retaliation (WAGE
2006). The enforcement section of the consent decree made clear consequences to AEFA
for noncompliance. Women advisors could report their complaints related to noncompliance
as well as harassment and retaliation for complaining. A process for reviewing these com-
plaints was specified, as well as a process for considering remedies. If class counsel found
AEFA’s remedial action insufficient, enforcement proceedings were to be conducted before
a Special Master. The findings and recommendations of the Special Master were binding

on all parties and enforceable orders of the court.

Internal Accountability: The Criticality of the Field Diversity Office

For plaintifts’ lawyers, the Field Diversity Office was critical because this office reported
directly to a company executive. Acting on their experience that “when there really is per-
ceived to be a commitment at top level (the CEO), and it’s imposed and followed through,
and there are consequences when there are violations of either internal policies or discrim-
ination is found to occur, and there are swift consequences, that changes places” (Schaeffer
2003), plaintiffs’ counsel fashioned this office to be both the symbol and substance of the
chief executive’s commitment to change.

To strengthen this model for effecting internal change, plaintiffs’ counsel linked the salary
and bonus of the Field Diversity Officer(s) to their implementation of the consent decree:
“Fulfillment of the responsibilities of the Field Diversity Officer shall be an express written
criterion in the Field Diversity Officer’s performance review, which shall specifically in-
clude an annual rating as to this criterion, and as a result shall be a factor in the Field Di-
versity Officer’s compensation”(Kosen v. AEFA Consent Decree, 14).

This office—with its responsibility for generating highly specific data and its biannual

reporting requirements—was the focal point in the model for effecting institutional change:

We wanted the field diversity officer to be a direct report to an officer of the com-
pany, and that was accomplished. And we wanted some objective measures in their
performance appraisal to be directly related to how well they were doing that job.
Because we viewed that position as critical. (Schaeffer 2003)

Outcomes: Account Assignments, Hiring Goals, Diversity Training

While the consent decree was in effect, one injunctive change in particular—the assign-
ment of accounts—was seen to be effective. This was significant because class counsel be-
lieved in their negotiations leading up to the settlement agreement that many problems
expressed by their clients had to do with the assignment of the accounts that remained at
AEFA when a financial advisor left or retired. The relief specified in the consent decree was
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to make sure that these accounts were distributed fairly so that female financial advisors
would have the same opportunity to earn commissions by securing their fair share of these
accounts (WAGE 2006). A plaintiff attorney involved in the case concluded:

I think overall it was effective. There were some people made complaints to us
about it, but under the resolution mechanism, Amex gave us data about where ac-
counts in that marketplace went, and there was no apparent deviation that we saw

during the terms of the consent decree. (Plaintiff attorney)

Regarding hiring goals, however, according to Plaintiffs counsel, AEFA had difficulty
from the outset: Plaintiffs lawyers were
The hiring goals turned out to be a problem. They couldn’t ever meet hiring goals, sk eptical from the outset
and they really tried. I had meetings twice a year with their people during the term about what diversity
of that consent decree. They were doing everything they could to try to hire more o
women. There were certain markets where they could not hire women, no matter training would

what they did. People in those markets just didn't respond to the effort. They accomplish.

reached out at colleges, universities, all sorts of places and couldn’t meet those hir-
ing goals. (Plaintiff attorney)

External forces also hindered the company’s efforts to reach their hiring goals. In
2003, shortly after the consent decree was signed, the United States economy was
still suffering from the 2001 recession and the financial services industry was un-
attractive to job seekers. Also, the growing reputation of the industry as unfriendly
to women dampened women’s willingness to pursue jobs with these firms (Plain-

tiff attorney).

Unmet hiring goals reduced the pool from which to promote women brokers. Yet an in-

adequate pipeline of women from which to promote was only part of the problem:

Some women...wanted to try to get into these regional vice president, or regional
director, whatever title they were giving people at the time, and they couldn’t get
some of the women they wanted to apply, because you lose your book of business
sometimes. The women didn’t want to stop practicing to manage others. (Plaintiff

attorney)

Plaintiffs lawyers were skeptical from the outset about what diversity training would ac-

complish.

We did take part in it (diversity training)...they gave us the responses to surveys
about: did you think it was worthwhile? Did you think it was great? Did you think
it was horrible? Did you learn anything? Things like that and you didn’t have to fill
out the survey. So what we got were a very few people were ecstatic about it and
thought it was great and a bunch of people who thought it was a waste of time, but
those are just the types of people who fill out the survey. So in general, based on

lots of cases, I don't know that diversity training is worth the money. I don’t know
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that it changes anybody’s ideas, feelings, the atmosphere of the workplace. It might
make people learn to be quiet and not say stupid things. (Plaintiff attorney)

Consent Decrees in Similar Cases after AEFA

Although the AEFA consent decree contributed important precedents in terms of fram-
ing charges of sex discrimination and developing concrete mechanisms and metrics for in-
stituting organizational change, it was not the last class action discrimination lawsuit
involving financial advisors/brokers and trainees. We identified eight subsequent class cases,
seven brought by private law firms and one case brought by the EEOC on behalf of women
working in different positions in financial services. Three of these cases involved charges of
race discrimination brought by African-American and Latino financial advisors and other
money managers with almost the same set of detailed charges of unfair hiring, promotion,
account assignments, and the like, as women brokers charged. The similarities of discrimi-
natory conditions faced by women, African-American, and Latino financial advisors re-
sulted in consent decrees with similar injunctive relief. These cases involved classes ranging
in size from 515 to 2,700 people and in awards from $7 million to $46 million. Three em-
ployers—Smith Barney, Merrill Lynch, and Morgan Stanley—were the subject of class ac-
tion discrimination suits multiple times.

This section describes the characteristics of the class and their charges, remarkably sim-
ilar nationwide, and across race and gender lines as well. These cases are presented in the
order in which they filed in federal district court so that the reader can see how, year after
year, similar charges persisted in the financial services industry. The injunctive relief in the
cases is discussed in the following section within the context of discussing the evolution of

consent decrees through this 15-year period.

Amochaev v. Smith Barney

On March 21,2005, Renee Fassbender Amochaev and three other women filed a class ac-
tion complaint in the United States District Court for the Northern District of California
against Citigroup Global Markets, Inc. d/b/a Smith Barney. These women were employed
as financial advisors in California branches of Smith Barney’s retail brokerage operation
from June 2003 to March 2005. Their claims, while similar to those filed against Smith
Barney in the late 1990s, were expanded to reflect the more extensive enumeration of claims
in Kosen v. AEFA, including discrimination in account distribution, sales support, promo-
tions, pay, and other terms and conditions of employment.

In November 2006, plaintiffs added a new dimension to their charges: the accumulation
of disadvantage over time. They amended their complaints to accuse Smith Barney of using
past performance, which they called “the results of historical discrimination” as a criterion
for awarding business and pay. The women contended that even small advantages that the
bank gave to men accumulated over time, thereby keeping male brokers at the top of the
compensation scale and female brokers at the bottom.

After almost three years of extensive fact finding through discovery and depositions re-
lated to class certification, a four-year settlement was reached under supervision of a medi-
ator; the settlement affected all women employed as financial advisors throughout the U.S.
branches of Smith Barney’s retail brokerage and established a settlement fund of $33 mil-
lion to settle claims from a class of approximately 2,500 women.
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McReynolds v. Merrill Lynch

In November 2005, George McReynolds, a financial advisor in the Nashville, Tennessee,
branch of Merrill Lynch, filed a complaint in the United States District Court Northern
District of Illinois against his employer on behalf of himself and more than 60 other

African-American financial advisors at the firm. His complaint charged
His complaint charged Merrill Lynch with a pattern of race discrimination, including fail- . .

. omp 8= iy parer . . . & Merrill Lynch with a

ing to hire African-Americans, failing to promote African-Americans, including to manage-

ment; segregating African-Americans in lesser positions, such as clerical positions and pattern of race

nonproducing roles, such as investment advisors; retaliation; racial bias in account assignments, discrimination, including

training, and partnership opportunities; and continuing the effects of past discrimination re-

garding account distributions and partnerships; and other charges as well. These charges closely failing to hire African-

resembled the charges in Kosen as applied to race rather than gender discrimination. Americans, failing to
Although class action certification was denied, this decision was not related to the sub-

stantive discrimination case made in the complaint. This case is ongoing. promote African-

Americans, including to

Augst-Johnson v. Morgan Stanley
. . . . management;
In early 2005, approximately the same time that Amochaev v. Smith Barney was filed in

court, Joanne Augst-Johnson and seven other women each filed a charge of discrimination segregating African-
with the EEOC charging Morgan Sta?lley w1'th sex d1scr%m1nat10n agal'nst the'mselve? and Americans in lesser
a class of women employed as financial advisors or registered financial advisor trainees .
throughout the United States. In June 2006, these women filed a complaint in the United positions.

States District Court of the District of Columbia against Morgan Stanley.

These women’s charges were similar to those in Kosen, namely, that they had been af-
forded fewer business opportunities than male counterparts and that they experienced sex
discrimination in “career advancement, distribution of accounts, work assignments, com-
pensation, and/or other terms and conditions of employment and/or termination (Augsz-
Johnson v. Morgan Stanley ). As in Kosen, some plaintiffs also claimed age discrimination.

Negotiations among the parties using the services of a mediator ultimately led to a court-
approved settlement agreement on behalf of approximately 2,700 women financial advisors
and registered financial advisors. The five-year agreement included a $46 million fund. Once
again, the settlement was hailed as a force for sweeping change in the industry: “[It] is a
tremendous first step in terms of changing the practice on Wall Street with regard to how
female financial brokers are treated” (Anderson 2007).

Jaffe v. Morgan Stanley DW (MSDW)

After filing an administrative complaint with the EEOC, in June 2006, Daisy Jafte, a for-
mer financial advisor of Morgan Stanley in the company’s San Mateo, California, office, and
three other women filed a class action lawsuit in the United States District Court for the
Northern District of California. They claimed a pattern of sex discrimination with regard to
compensation, account distribution, leads, referrals, partnership opportunities, walk-ins, call-
ins, and other business opportunities. They said that Morgan Stanley had created “an unlaw-
ful adverse impact on women and minorities” when those leads were distributed
disproportionately among white male financial advisors. Jafte also claimed age discrimination.

The California case was originally filed as a sex discrimination case on behalf of a white
woman financial advisor, Jafte, who claimed she was wrongfully terminated. Her sex dis-

crimination charges were eventually incorporated into the Augst-Johnson settlement. After
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Jafte’s complaint was filed in June 2006, an African-America broker, Denise Williams,
claimed the firm discriminated against her based on her race. Then, Curtis Bauer, an
African-American former broker, was added as a lead plaintiff in August 2007.

In February 2008, the court certified class status for approximately 1,300 employees—
African-American and Latino financial advisors and trainees.

A five-year settlement was approved by the court in October 2008. Morgan Stanley paid
$16 million into a settlement fund to be distributed to class members, with the average class
member receiving about $12,000.

Once again, the settlement was heralded as changing the industry:

This is a bell-weather settlement that not only will bring about genuine change at
Morgan Stanley, but will also influence the entire industry(plaintiff attorney quoted
in Basar 2007).

Turnley v. Banc of America Investment Services

In May 2007, Richard Turnley III and four other current and former financial advisors
filed a complaint in the United States District Court for the District of Massachusetts
against Banc of America Investment Services (BAI), a subsidiary of Bank of America
(BOA), and the parent company BOA. The plaintiffs sought nationwide class action status
charging their employer with racial discrimination in compensation, promotion, mentoring,
training, resources, business opportunities, and other terms and conditions of employment.
They claimed they were denied promotions in favor of less qualified Caucasian employees,
provided less training, received fewer accounts of departing advisors, and had access to less
administrative support services based on their race.

With racial discrimination central to this case, these financial advisors introduced a set of
charges of discrimination that adds to those that women brought in Kosen v. AEFA and
subsequent cases. These plaintiffs charged that they were steered to sales territories and
neighborhoods where minorities and low-net-worth clients lived, and also, that BAI and
BOA favored partnerships of Caucasian financial advisors with Caucasian premier bankers,
assigning these Caucasian partnerships to geographic territories composed of Caucasians
with relatively higher net worth than minority territories (Zurnley v. Banc of America, Class
Action Complaint, 5-12).

Lead plaintiff, Richard Turnley III, an African American, was employed as a financial
advisor in the Atlanta, Georgia, office of BAI from October 2003 until November 2006.
Four other African Americans, three men and one woman, employed in the Atlanta, St.
Louis, Missouri, and West Palm Beach, Florida, offices were also named plaintiffs. Three
of the four were financial advisors, the other was a premier banker with BOA’s Premier
Banking & Investments Division in the Atlanta office.

Turnley described a continuing process over several years in which he was consistently
“steered” into minority partnerships, denied access to high-net-worth areas, and reassigned
to low-net-worth areas. After three years, he resigned. In the interim, he was denied a po-
sition as sales manager because he was not doing enough “fee-based business,” only to watch
BAT hire someone as a sales manager who had no such experience (7urnley v. Banc of Amer-
ica, Class Action Complaint, 16-17).

Another plaintiff claimed that, in four years, he was subjected to six different territorial

reassignments and seven different premier banker relationships. Each time, he was part-
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nered with an African-American premier banker and assigned to predominately African-
American, low-net-worth areas. Another plaintiff charged that his pay-out share was re-
duced from 36 percent to 24 percent, although no such reduction was made to the pay-out
of Caucasian financial advisors. The specific charges by plaintiffs in this case are lengthy,
highly detailed accounts of practices that denied African-American financial advisors and
premier bankers opportunities to access the entire marketplace (Zurnley v. Banc of America,
Class Action Complaint, 13-25).

After an extensive discovery period with defendants producing two million pages of doc-
uments and more than two million records of employment-related data, using the services
of a mediator, the parties came to a settlement agreement that was submitted to the court
in July 2009 (Turnley v. Banc of America, .Settlerr.lent Agreement, 2). Final approval of a set- The complaint argued
tlement to be in effect for two years was issued in November 2009. The settlement covered
a class of all African Americans employed as financial advisors or premier client managers that because wealthier
in the Premier Banking & Investment division of Bank of America between April 2003 clients had been steered
and March 2009, estimated to be 515 people. A settlement fund of $7.2 million was estab-

lished to pay claims. to male advisors, female

financial advisors were
Goodman v. Merrill Lynch

In June 2009, Jamie Goodman, a top earning financial advisor who had worked at Mer-
rill Lynch since 1992, filed a complaint in the United States District Court for the South- lower production-based
ern District of New York (Manhattan) on behalf of herself and all others similarly situated,

charging Merrill Lynch and its parent company, Bank of America, with sex discrimination

typically eligible for only

bhonuses.

in offering female advisors lower retention bonuses than their male counterparts. The com-
plaint argued that because wealthier clients had been steered to male advisors, female fi-
nancial advisors were typically eligible for only lower production-based bonuses.

When Bank of America acquired Merrill Lynch in September 2008, the bank announced
that it would pay retention bonuses to Merrill’s financial advisors based on commissions. The
problem was, according to Goodman, that women were discriminated against in being ex-
cluded from significant earning opportunities, thereby keeping their commissions artifi-
cially low. Moreover, the few women like herself who made it into the high earning brackets
were disproportionately denied retention bonuses or received lower bonuses than their male
counterparts.

The complaint was rooted in the Cremin v. Merrill Lynch consent decree in which Mer-
rill Lynch agreed to create a nondiscriminatory process for account distribution. In the in-

tervening years, the complaint charged that:

Merrill Lynch managers have also devised and employed a number of means de-
signed to evade or manipulate the account distribution policy to the benefit of male
brokers and to the detriment of female brokers. One such method is the use of
partnerships, or teams, of brokers.(Goodman v. Merrill Lynch & Co. Complaint:6.)

Goodman’s complaint laid out the way her own partnership, when it dissolved, discrim-
inated against her. Accounts previously under her management were distributed through-
out the office despite assurances from the company’s director of the Office of Diversity
Analytics and Assessment that she was entitled to these accounts. Her experience illustrated

the way in which partnerships formed and directed by male managers often worked to dis-
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criminate in the distribution of accounts, routing accounts, assets, and resources to male
brokers.

In acquiring Merrill Lynch, Bank of America knew the firm’s record of sex discrimina-
tion settlements and that women financial advisors still held a disproportionate number of
the lowest producing positions. Yet, the complaint charged that Bank of America “Defen-
dants intended to retain and more generously compensate white men rather than female
FAs” (Goodman v. Merrill Lynch, Complaint, 8). “Bank of America acquired a company that
had a history of mistreatment,” said one plaintiff’s attorney. “Rather than acknowledge that,
and be part of the solution to level the playing field, Bank of America picked up where Mer-
rill Lynch left off” (Ali 2009).

This case was settled in November 2010; the details of the settlement are not public.

EEOC and Doneyhue v. JP Morgan Chase Bank

After an unsuccessful effort at reaching a voluntary settlement, in September 2009, the
EEOC filed a complaint in the U.S. District Court for the Southern District of Ohio on
behalf of Aimee Doneyhue, formerly a home mortgage consultant and other female em-
ployees at the Polaris Park facility of JP Morgan Chase Bank in Columbus, Ohio. The com-
plaint charged JP Morgan Chase Bank, NA, with sex discrimination, a sexually hostile
environment and retaliation that affected women’s compensation, including their ability to
earn commissions and bonuses.

Doneyhue began working at Chase in April 2007. She was pregnant at the time she was
hired. Her male supervisors began taunting her, calling her “preggers” and “large and in
charge.” The taunting escalated even while her sales soared. “It was my first full month
working there so I was already No. 1.” Doneyhue claimed that name calling turned worse
and that she was penalized financially. When she contacted the human relations depart-
ment, she was fired. Doneyhue is seeking class action status for other women who were
treated in ways that affected their ability to earn commissions and bonuses, as well as sub-
jected to verbal sexual harassment (10T V.com 2009).

This case is on-going. Class certification has not been determined.

Carter v. Wells Fargo Advisors

In March 2005, approximately the same time that Augst-Johnson filed her complaint
with the EEOC and Amochaev filed her complaint in federal court, Evelyn Carter, a fi-
nancial advisor at Wachovia Securities in the Private Client Group in its Albuquerque, New
Mexico, branch, filed a complaint of sex discrimination and retaliation with the EEOC and
the New Mexico Human Rights Division.”® After exhausting all administrative remedies in
the ensuing four and a half years, in September 2009, she joined with two other women to
file a class action complaint in the United States District Court for the District of the Dis-
trict of Columbia.

These women charged Wachovia Securities with engaging in a pattern and practice of sex
discrimination in compensation; in promotions of women from financial advisor to branch

managers and other more prestigious positions; in training, mentoring, and in assigning of-

7" \Wachovia Securities was renamed Wells Fargo Advisors in May 2009 as a result of Wells Fargo & Co.'s acquisition of Wachovia Corporation
in December 2008.
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fice space; and in sales support. As in earlier cases, plaintiffs claimed gender biases in the dis-
tribution of accounts, including assignment of new accounts, account leads, referrals, part-
nership agreements, and transfers. Regarding compensation, they claimed discrimination
in signing bonuses, forgivable loans, and transitional compensation packages offered to lat-
eral recruits. One plaintiff, Eileen Wasserman, age 66 at the time of the filing, also claimed
Wachovia Securities discriminated against her based on her age (Carter v. Wells Fargo Ad-
visors, 10-13).

The allegations of each of the three named plaintiffs illuminate the persistence of dis-
criminatory treatment of female financial advisors. Carter claimed that she was paid less
than male financial advisors with the same or less experience and performance; that she was
denied promotional opportunities given to less qualified male financial advisors; and that she
was denied her fair share of the partnership earnings. Phillips and Wasserman made simi-
lar claims. All charged that they were subjected to sexual stereotyping, derogatory treat-
ment, and retaliation for their complaints. The latter two plaintiffs were forced to resign.

This case is open. A final settlement has not been reached. In January 2011, a preliminary

approval was granted by the court to a $32 million class settlement.”

The Lessons of Consent Decrees of AEFA and Similar Cases

Taken together, the cases in the preceding sections represent the record of class action
workplace discrimination litigation in the financial service sector from 1995-2010. It is pre-
dominantly a record of action by one particular group of employees, financial advisors. Dur-

ing this time, the following patterns emerged.

Monetary Recovery by Individual Class Members Was Modest

Although much public attention was given to the multimillion dollar settlements that
employers set aside for class claims, in fact, the individual awards for most of the class were
modest. Some named plaintifts received roughly six-figure awards. Yet overall, the average
claimant received $11,000; in recent settlements, however, the average payment was
$14,600.52

In one plaintiffs’ attorney’s assessment, no individual in a class action recovers her (or his)

full financial losses from discrimination.

I think if a woman...really wants to get full relief, that has to be done through in-
dividual litigation, and somebody really devoting the attention necessary to work
up her economic loss, damages through the course of a career. That doesn’t get un-
fortunately compensated adequately in the class mechanism. (Schaeffer 2003)

Independent Mediators Were Critical in Reaching Agreements
Of the eight settled cases, seven were settled with the help of mediators. The exception

77 See http://www.sprengerlang.com/wp-content/uploads/2011/01/2011-01-25-wachovia-securities-preliminary-approval-order.pdf.

72 This calculation is an approximation based on total settlement divided by class size. Although the total settlement includes attorneys’ fees,
and thus might overstate awards to class members, on the other hand, class size is an estimate that may overstate the actual number of class
members who file claims. Overall these averages give the reader an approximate measure of the financial remuneration of class members. The
calculation is skewed by the large class in Kosen v. AEFA, who each received an average $5,400 payment. In recent settlements, the average pay-
ment to a financial advisor ranged between $12,000-$17,000, with an average claim payment of $14,600.
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was the EEOC case involving Schieffelin. Three recently settled cases—Augss-Johnson,
Amochaev, and Jaffe—used the same mediator, Hunter Hughes.
Mediators serve a crucial role because they are not invested in either side. One attorney,

after saying “I can’t imagine settling a case without a mediator” went on to explain:

Companies, especially [S]ometimes you get a new representative in the room who usually is either the em-
larae corporations. need ployment lawyer for the company, or head of HR of the company. And they get var-
g P ’ ious titles, you know, head of human capital, whatever. They take things very
oversight for five years personally. “It’s my job to make sure this doesn’t happen and you're saying it does, and
for changes in I don’t want to change anything I'm doing, because I'm doing a good job....And so
. there’s a lot of psychological push back to getting to injunctive relief. Frequently, hav-
procedures and behavior ing a mediator, a neutral person there who isn't accusing anybody of anything can help
to become established get you through that psychological block. Because you have to get buy-in from the
dh likelihood company, particularly from that person who's head of human capital or head of HR
and have any likelihoo or whatever their title is. You have to get them to buy into the process, or they’re
of remaining intact after never going to implement injunctive relief. (Plaintiff attorney)
a consent decree ) .. )
ears of Oversight Are [Necessary for Injunctive Kelief fo Lare to
Ye (0] ght Are Ne y for Inj Rel; Take Hold

expires. In response to our inquiries about an effective duration of court oversight, plaintiffs’ at-

torneys said that companies, especially large corporations, need oversight for five years for
changes in procedures and behavior to become established and have any likelihood of re-

maining intact after a consent decree expires. One attorney explained:

You don't see any changes in the data for a minimum of two years. It takes that long
for the data to start showing...And then it takes another three probably for it to
actually become rote procedure at the company, so I'd say five (years) for the really
big companies. Now if it’s a smaller company, it would probably take a lot less
time.” (Plaintiff attorney)

Another plaintiffs’ attorney had similar reasoning:

ell, defendants want it—typically want it to be, like, one or two years and we
Well, defend pically be, like, y d
typically want it to be five years and so sometimes we get five years. Sometimes we
get three years with the right to extend it for two years if there’s a basis for doing
it. Sometimes we get four years but it’s usually—for me anyway it’s in the three to
g y Yy yway

five year frame...if you get less than that it’s crazy because it takes a year or two to
just get these policies up and running, then you got to see the impact that they
have. You can't change these companies. They took 100 years to get themselves in
their bad state. You can’t turn them around in one or two years. You need three to
five years, you really do. (Plaintiff attorney)

Yet, it is difficult to get companies to accept five years of oversight. Attorneys reported in-

tense negotiation about the duration of the agreement.

We always start off with, “We want seven years.” And they always start off with,
“Well, six months sounds good.” (Plaintiff attorney)
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For the companies in this study, the length of time in which the settlement or consent de-
cree was in effect varied within a range of three to five years, yet overall, crept to slightly
longer durations during the 15-year period. The first three consent decrees specified three-
or four-year terms (Martens v. Smith Barney—four years; Cremin v. Merrill Lynch—three
years, EEOC/Schieffelin v. Morgan Stanley—three years). For the next seven years, 2002—

2008, parties agreed to oversight lasting four or five years (Kosen v. AEFA and Amochaev . These attorneys also
Smith Barney, four years; Augst-Johnson v. Morgan Stanley and Jaffe v. Morgan Stanley, five carried with them the
years). Of the seven employers involved in the cases in this study, only one employer, Mor-
gan Stanley, ever agreed to a five-year term. lessons they learned

The 2009 settlement of Turnley v. BoAd was the exception to the three- to five-year pat- from one case to another.

tern; its duration was only two years. Given the assessment by one attorney engaged in su-
pervising the AEFA consent decree that meaningful data about changes in practices does
not appear for “a minimum of two years,” any positive and lasting effects from this settle-

ment appear questionable.

A Small Number of Firms Represent Plaintiffs, Large Firms Represent Employers

From 1995-2010, eight private law firms consistently played central roles for plaintiffs in-
dividually and as their class counsel. Attorneys in these firms carried their approaches to dis-
covery and charges of systemic discrimination from one case to the next, which is reflected
in the similarities in charges in complaints they filed on behalf of their clients. These attor-
neys also carried with them the lessons they learned from one case to another, which is re-
flected in the evolution of some measures they successfully negotiated in injunctive relief.

Figure 3 shows principle plaintiffs’ firms involved with each case. Arrows indicate the
migration of each law firm to subsequent cases.

There is considerable overlap among the firms representing plaintiffs in the three cases
settled between 2007 and 2008—Augsz-Johnson, Amochaev, and Jaffe. Although plaintiff’s at-
torneys tended to negotiate similar prescriptions from one case to the next, they treated
each case as representing the next opportunity to effect significant changes in the employer’s

practices of discrimination. One seasoned plaintiff’s attorney explained:

I think one of the reasons we continue to get sweeping programmatic [injunctive]
relief is because we've got sweeping programmatic relief before...you just keep
building on it. (Plaintiff attorney)

From their experience with previous similar discrimination cases, these firms learned the
information employers generated about wage and job categories and, therefore, the data
they could request from an employer in the discovery phase of the next case. Because class
action cases involved extensive data gathering—as noted earlier one employer provided two
million pages—plaintiff’s firms relied on a limited number of companies that had the ca-
pacity to process and analyze volumes of data. Plaintifts’ firms also depended on a cadre of
expert witnesses whom they used in gaining settlements on many of their cases.”* One drew
an important distinction: “it’s only recently that they’ve started to embrace the social science

73 For example, expert witness Professor William Bielby was engaged by plaintiffs’ firms in many of these cases, specifically Cremin v. Merrill
Lynch, Martens v. Smith Barney, EEOC/Schieffelin v. Morgan Stanley, McReynolds v. Merrill Lynch.



106 ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE

expertise that informs remedies, as opposed to diagnosing the causes of discrimination” (ex-
pert witness).

In contrast, the chart shows that the three firms that represented plaintiffs in Turnley v.
BoA—the settlement with the shortest duration and the most limited injunctive relief com-
ing from a discovery phase that produced over two million documents—had not partici-

pated in any of the previous settlements.

Figure 3: Chronology of Financial Services Class Action Litigation and Links
between Plaintiff Law Firms

Year of Plaintiffs’ Law Firms
Settlement Case

1998 Martens Stowell & Friedman 1
Outten & Golden 2 -
Lieff, Cabraser 3
Altshuler Berzon 4

1998 Cremin Stowell &Friedman
Meites, Mulder 5
Altshuler Berzon

2002 Kosen Sprenger & Lang 6
Miller O'Brien

2004 EEOC/Schieffelin EEOC, Bissell RA
Otten & Golden <

2007 Augst-Johnson  Sprenger & Lang <
Mehri & Skalet 7
Moody & Warner 8

2008 Amochaev Lieff, Cabraser <
Mehri & Skalet <
Outten & Golden < <
Altshuler Berzon 4

2008 Jaffe Lieff Cabraser
Otten & Golden <
Altshuler Berzon

2009 Turnley Bernstein
Major Khan
Messing

Open Cases  Goodman Stowell & Friedman <
Meites, Mulder

McReynolds Stowell & Friedman
Neal, Gerber y

Doneyhue EEOC

Carter Moody & Warner
Sprenger & Lang < <
Mehri & Skalet <
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Employers relied on outside counsel at some of the largest law firms in the nation. In
most cases, employers that were sued more than once typically used the same firms to de-
fend them time and again. Like plaintiffs’ firms, defense counsel learned from each case and
carried that experience to the next negotiation. In Martens, Smith Barney retained the large,
prestigious law firm Paul Weiss Rifkind, Wharton & Garrison. Paul Weiss represented
Smith Barney against Amochaev,. Morgan Lewis first represented Merrill Lynch against
Martens, and has defended the firm in Goodman v. Merrill Lynch & Co.; in addition, Mor-
gan Lewis represented Morgan Stanley in Augst-Johnson and Jaffe. The exception to this
pattern was Bank of America. Just as plaintiffs’ counsel in Turnley v. BoA had not been in-
volved in any previous settlements, neither had the Bank’s outside counsel had the benefit

of experience in any of these previous class action lawsuits.

Prescriptions for Injunctive Relief Came from Multiple Sources
In addition to building on their own previous experience, attorneys turn to many sources
for recommendations regarding injunctive relief, especially the plaintiffs themselves, expert
witnesses and other consent decrees, some involving other financial service employers, some
involving highly regarded settlements in other industries, such as Butler v. Homes Depot.
One attorney outlined the array of people and resources commonly consulted for input:

Our clients are a big resource and we continuously go back to our clients to see
what they experienced on the ground....the second big one I would say (are) our
own experiences...we have this laboratory of justice and we've got all these binders
of settlements, so sometimes we just flip through them and look for ideas of what
we worked on in the past. And brokerage houses are really like sales cases and we've
done a number of confidential settlements in sales, so we've looked at the issue of
distribution of accounts and territories and things like that which are very much
on point. A third resource, like for example Mara was on the Morgan Stanley case,
so she had Kosen, which was probably...as close to on point as there is a case out
there. And then we have social scientists, like [Professor Frank] Dobbin. Then we
have our own experts. We consulted with...Professor Bielby. We also worked with
statisticians and reached conclusions regarding what factors should go into account
distributions... (Plaintiff attorney)

Because the institutional change sought in consent decrees is complex, each source pro-

vides important input to crafting potentially effective prescriptions.

Lessons in the Evolution of Injunctive Relief

Consent Decrees Developed Highly Detailed Injunctive Relief

Throughout 1995 to 2010, while the complaints of plaintiffs consistently focused on the
same issues—discrimination in compensation, bonuses, account distribution, leads, part-
nerships, promotions, resources for business development—the form and substance of in-
junctive relief evolved.

As noted earlier, the first two cases to reach settlements, Martens v. Smith Barney and
Cremin v. Merrill Lynch, were largely devoted to monetary relief for class members. In
Martens, monetary relief consisted of a three-tier structure of dispute resolution: first, those

claimants who accepted the firm’s offer would be paid immediately; if the firm’s offer was
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not accepted, a mediation process was initiated; if mediation failed to resolve a claim, then
alternative dispute resolution was the final forum. In Cremin, a Claims Resolution Process
required an investigation by the company and then mediation. If no settlement was reached,
then the claim would be subjected to binding arbitration (Hughes n.d., Appendix A). In
both settlements, the injunctive relief was stipulated after monetary relief.

Several years later, the consent decree of Kosen v. AEFA shifted the emphasis: injunctive
relief became the first matter addressed in the consent decree; monetary awards, second. All
subsequent settlements except for the EEOC/Schieffelin case, addressed injunctive relief first
and gave roughly proportionate attention to details as given to monetary relief.

The injunctive relief in the Kosen v. AEFA consent decree dealt with core issues that were
consistently addressed in subsequent consent decrees: account distributions, lead distribu-
tion, procedures for promotions, job postings, development opportunities, terminations,
mentoring, complaints, and diversity training. In later settlements, some additional matters
were added, which reflected emerging new practices of an employer. For example, in the
early 2000s, some financial advisors in brokerage houses began forming teams, commonly
called partnerships, to attract and manage accounts. Women were less likely to be included
in teams. So, in 2008, in the second class action suit against this employer, Amochaev .
Smith Barney, and in Jaffe v. Morgan Stanley, injunctive relief specifically dealt with enabling
women to participate more equitably in and benefit from partnerships.

Although injunctive relief in Kosen v. AEFA included matters covered in the previous
cases, for example, account distribution, lead distribution, promotions, etc., the Kosen .
AEFA consent decree specified changes in procedures for each matter in detail. Except for
Turnley v. Bod, all subsequent consent decrees also specified changes for each element of in-
junctive relief.

The Turniley v. BOA consent decree stands in sharp contrast to the detailed, increasingly
employer-specific prescriptions for change that evolved over this 15-year period. The com-
plaints of African-American financial advisors and premier bankers in Zurnley were simi-
lar to those of Kosen v. AEFA. The three pages addressing injunctive relief in this case,
however, required changes to account distribution and lead distribution to be designed and
approved through a drawn out process practically insuring that the consent decree would ex-
pire before changes went into effect. First, BoA agreed to appoint an industrial psycholo-
gist (IP) within a year of a two year consent decree. This psychologist was charged with
reviewing the bank’s policies and practices with regard to diversity and inclusion in its ac-
count distribution, lead distribution, partnerships, handling of accounts, and geographic as-
signments of financial advisors and premier client managers. The IP was then to report
findings and make preliminary recommendations for improvements in these policies and
procedures, which the bank would consider and discuss with the IP. No deadlines were
placed on the IP for completing these tasks. Once policies and practices had been analyzed,
the IP would make final recommendations to BoA and provide class counsel with a confi-
dential copy. The bank had 45 days to determine “whether and how to implement the Rec-
ommendations” and another 10 days before informing class counsel in a confidential memo
which recommendations BoA would implement and which it would not. The sketchy in-
junctive relief in this case had little prospect of resulting in any lasting effect on the com-

plaints of Turnley and his class.
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Increasingly Sophisticated Algorithms Evolved to Ensure Fair Distributions of
Accounts and Leads

The most painstaking advance in injunctive relief came in distributing prospects for new
accounts and accounts left behind when a financial advisor left the brokerage firm. In the

first two consent decrees, opportunities for women to build up the assets under their man-

agement through leads and account distributions were to be allocated in a new, “non-dis- The details of the
criminatory” fashion. To do so, the employer was charged with developing and distributing randomized process
“non-discriminatory standards” to its branch offices.

In 2002, the Kosen v. AEFA consent decree took the responsibility of establishing “non- were carefully spelled
discriminatory standards” out of the hands of the employer and instead specified distribu- out for both leads and
tion of leads and accounts on a randomized basis. The details of the randomized process were
carefully spelled out for both leads and accounts. For example, when client accounts left by accounts.

a departing financial advisor were distributed, these were required to be assigned “without
regard to gender by designated client account assignment coordinators in their respective
market groups on a randomized basis, according to the central objective criteria, which shall
include geography, Financial Advisor productivity, specialty expertise, and account value
index” (Kosen v. AEFA, Consent Decree, Section IV.F.).

This randomized statistical approach was replaced in the Augst-Johnson v. Morgan Stan-
ley settlement with “Power Ranking”—a “system to rank Financial Advisors on performance
factors to determine the distribution of accounts, a means of reducing reliance on historical
factors and more heavily weighting criteria which reflect recent performance” (Augsz-John-
son v. Morgan Stanley, 20.) Power rankings were to guide the distribution of accounts of re-
tiring brokers, departing brokers, partnerships, and leads, walk-ins, and call-ins. The

rationale for abandoning random assignments for this new methodology was explained:

...Morgan Stanley already had factors that went into how accounts are being dis-
tributed and the problem with them was they were using factors that look on their
face like they were neutral but actually weren’t. So we had to expunge those out of
the system and replace them with what I would call more merit based system fac-
tors. Which is probably the best way to go, probably better than randomly. Better

than random are gender/racial-neutral, merit based factors. (Plaintiff attorney)

This Power Ranking system was subsequently also incorporated in the Jaffe v. Morgan

Stanley and Amochaev v. Smith Barney consent decrees.

Development of Women and Minority Professionals Replaced Numerical Goals for
Hiring and Promotion

The Kosen v. AEFA consent decree carried over from Martens v. Smith Barney a commit-
ment to numerical hiring goals to increase the representation of female financial advisors in
their ranks. Of the subsequent decrees, only one, Jaffe v. Morgan Stanley, expressed a com-
mitment to increase the numbers of financial advisors of the class, in this case, African
Americans and Latinos. To this end, Morgan Stanley committed to employing one person
whose primary function was to recruit qualified minorities.

In place of numerical goals, subsequent decrees substituted initiatives to develop careers
and performance of female and minority financial advisors. In Kosen v. AEFA, professional

development was limited to a requirement that the employer establish a voluntary mentor-
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ing program for women. In three subsequent consent decrces—]affe v. Morgan Stanley,
Augst-Johnson v. Morgan Stanley, and Amochaev v. Smith Barney, industrial psychologists
were mandated to assist in the professional development of female and minority financial
advisors. The two industrial psychologists designated in the Morgan Stanley cases brought
extensive experience as court appointed monitors in the settlement agreement of Ingram .
The Coca Cola Company. They were charged with developing initiatives to attract, retain,
and promote women and minority brokers primarily through targeting training programs
to build marketing skills and mentoring programs. They were also charged with improving
the participation of women and minorities in partnerships.

The promotions process also shifted over time from prescription to process. AEFA es-
tablished a detailed process for promotions that not only prescribed the posting of all avail-
able positions but also mandated that at least two applicants of each sex who met the
minimum qualifications for the position were interviewed for the open position. Promotions
at the level of assistant vice president and above required written approval by the Human
Resources Department, and the responsible senior vice president and the Field Diversity
Officer, and a written justification if a qualified woman was bypassed for a less qualified
man. The interview requirements and written justifications for bypassing a qualified woman
were reminiscent of the promotion process ordered in the Boston police department con-
sent decree several decades earlier.”*

Consent decrees following Kosen v. AEFA treated promotions much less rigorously. All in-
cluded requirements for posting openings for management positions. None required in-
cluding two qualified women candidates in the interviewing process or a written justification

when a qualified woman was bypassed for a less qualified man.

Summary

Injunctive relief in the consent decrees involving this group of financial institutions
evolved in fundamental ways over the 15-year period. First, injunctive relief became a more
substantial part of consent decrees from 2000—-2010. Decrees shifted from focusing first and
foremost on monetary relief for plaintiffs to addressing injunctive relief first and with roughly
the same attention given to both forms of relief. Second, although the Kosen v. AEFA con-
sent decree established the core elements that were subsequently included in injunctive re-
lief for women and minorities employed as financial advisors in large brokerage firms
throughout the last decade, the relief associated with these core elements adapted as the
practices of financial advisors evolved in their institutional setting. One particularly timely
adaptation was including allocations involving partnerships as employers increasingly sanc-
tioned partnership arrangements among financial advisors. Third, later consent decrees
placed increasing requirements on the professional development of women and minority
brokers while abandoning numerical goals representing these employees. Finally, the most
important evolution was the fine-tuning of methodology for allocating leads and accounts
so that ingrained historic bias did not further disadvantage female financial advisors.

7 Castro v. Beecher addresses the complaints of African-American and Hispanic applicants to the Boston police force regarding race discrim-
ination in recruitment and selection; the consent decrees were lifted only in 2004, after they had been in force for more than two decades (Mur-
phy and Northeastern University School of Law unpublished).
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The Evolution of Accountability

Accountability for implementing injunctive relief in any consent decree depends on two
elements: (1) data; and (2) people assigned to use the data.”> With regard to data, the Kosen
v. AEFA consent decree specified detailed data to track and report progress for each ele-
ment of change in the employer’s practices. No subsequent decree was as specific in data and
reporting requirements.

To gain insight into the data specifications in AEFA and later, consider the following
comparison. The database pertaining to lead distribution in the AEFA consent decree was

spelled out as follows:

AEFA will create and maintain a centralized database for lead distribution, both
for the purpose of improving the objectivity of its lead distribution and for the
compliance with this Decree. The database will be configured to allow tracking
both by lead and by Financial Advisor. Each lead will be tracked for the life of the
lead (e.g., by client name). The database will include Financial Advisor name, Fi-
nancial Advisor number, Financial Advisor status, gender, office location, market
group and hire date. For each Financial Advisor, the number of leads requested, the
type of lead requested, the number of leads assigned, the type of leads assigned,
whether each lead assigned is a refreshed lead, and the amount the Financial Ad-
visor is personally charged for the lead will be preserved in the database. When a
Financial Advisor obtains a lead, she will be informed if it is a refreshed lead. The
Field Diversity Office shall receive no less than twice annually printouts of the
lead distribution, broken down by market group, and review said printouts for eq-
uitable distribution. (Kosen v. AEFA, 17-18)

In contrast, the lead distribution database in Augst-Johnson v. Morgan Stanley settlement

consisted of the following:

Each Financial Advisor of the Day shall complete a “Financial Advisor of the Day
Activity Log” that will detail all telephone calls and walk-in prospects fielded by
the Financial Advisor and the disposition of each. The logs shall be maintained in
a Branch Financial Advisor of the Day File for a three-year period.( Augst-John-
son v. Morgan Stanley, 25)

This example illustrates the fact that after the Kosen v. AEFA consent decrees, none of the
agreements was as thorough in establishing databases and in reporting requirements for
each and every aspect of injunctive relief.

In terms of the people responsible for implementing and reporting on progress on con-
sent decrees, in Martens v. Smith Barney, internal responsibility for ensuring the imple-
mentation of injunctive changes was assigned to the company’s newly created Office of
Diversity. The head of the office reported directly to the chief executive, sending a clear
message throughout the firm that this office had strong support at the top. In none of the

75 For purposes of this analysis, accountability means accountability internal to the agreement, that is, to the employer, plaintiffs, and class
counsel, because plaintiffs used private counsel in all but one case, no public reporting was ever made available.

One particularly timely
adaptation was including
allocations involving
partnerships as
employers increasingly
sanctioned partnership
arrangements among

financial advisors.
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subsequent consent decrees did the internal person responsible for monitoring and imple-
menting the decree report directly to the CEQO.

Kosen v. AEFA established the Field Diversity Officer (FDO) as the responsible party for
monitoring and implementing the terms of the consent decree. The FDO reported to an ex-
ecutive vice president. The FDO’s compensation was tied to his/her performance on the
consent decree, a strong incentive for implementing the prescribed changes. No subsequent
settlement linked the compensation of internal person responsible for implementing the
consent decree to his or her performance on this matter.

In the consent decree of EEOC/Schicffelin v. Morgan Stanley, an internal ombudsperson
was assigned to monitor implementation. No clear line of reporting to a senior executive was
spelled out in the document. Rather, the ombudsperson was to have “the full support of
Morgan Stanley’s senior management” (EEOC/Schieffelin v. Morgan Stanley Consent De-
cree, 7). An outside monitor, Paul Shechtman, was designated, as neither an agent of the em-
ployer nor the EEOC, to report once a year to Morgan Stanley and the EEOC on progress
in implementing the consent decree.

Three recent consent decrees—dAmochaev. v. Smith Barney, Jaffe v. Morgan Stanley, and
Augst-Johnson v. Morgan Stanley— established a diversity monitor external to the firm to
monitor and report on implementation to class counsel and senior management. The in-
dustrial psychologists were to provide input to the diversity monitors’ report on compliance.
The role and responsibilities of the diversity monitors in the two consent decrees involving
Morgan Stanley were essentially the same. Both reported to the corporate operating officer
and president of Morgan Stanley Global Wealth Management Group. In recent consent
decrees, class counsel has been partially relieved of the responsibility of monitoring the com-
pany’s performance through engaging external monitors.

The Turnley v. BoA consent decree was vague about the reporting relationship and status
of the internal person charged with implementing the decree. An internal diversity moni-
tor was charged with the responsibility to oversee the consent decree with no reference to
where this person or office was situated in the bank.

The cycle for accountability, that is, in review and reporting on implementation, shortened
over time. Early consent decrees called for a yearly review. The AEFA consent decree es-
tablished a review and reporting cycle of six months. This cycle was commonly adopted in
later settlements except for the yearly cycle in EEOC/Schieffelin v. Morgan Stanley. Even
quarterly reports were required from branches to the diversity monitors in the recent Mor-
gan Stanley settlements. These reports were to identify any deviations from the power rank-
ing account distribution process. If the diversity monitor determined there was
noncompliance, she/he was empowered to act without waiting for the six-month report and

1ts review.

Confidentiality: Limits to Learning and Best Practice Development

Kosen v. AEFA specified requirements for confidentiality that shielded AEFA from any ex-
ternal assessment of implementation efforts. Every settlement after Kosen v. AEFA, except
tor the EEOC/ Schieffelin v. Morgan Stanley, imposed similar confidentiality requirements
and ordered any relevant documents destroyed or returned to the employer.

The confidentiality requirement in Kosen v. AEFA was thorough in its details. Informa-
tion obtained by class counsel during the six months’ meetings was required to be treated as

confidential and could not be used for any purpose except to enforce the decree. All docu-
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ments and information exchanged in the phase of negotiation that resulted in the consent
decree were classified as confidential except to the extent disclosure was necessary to obtain
court approval of the decree. All documents created to implement the consent decree were
confidential. By April 2005, that is, 30 days after the consent decree expired, all documents
were to be returned to AEFA or destroyed if AEFA preferred. That meant that the six-
month progress reports—which constituted the record of details essential to understanding
what injunctive relief was working and what was not—were gone.

The EEOC/Schieffelin v. Morgan Stanley consent decree differed in its confidentiality re-
quirements. The names of the women participating in the claims process and awards by the
Special Master were expressly designated as confidential. All reports designated as confi- . }
dential in implementing this consent decree were available to the EEOC, special master, Practically every time a

P g » SP )
monitor, Morgan Stanley, the court under seal, and in some instances claimants when re- settlement was
lated to the claims process. Nonetheless, all documents in this case were to be destroyed or ..

. o , announced, plaintiffs and
returned to the employer within 30 days of the expiration of the consent decree (EEOC/Schi-
effelin v. Morgan Stanley Consent Decree, 17). their attorneys predicted
that this settlement
The Influence of Consent Decrees on Industry Behavior . L

As seen through these cases, during the last 15 years, female financial advisors in some of would trigger similar
the largest brokerage companies in the country filed similar charges in federal district courts changes throughout the

throughout the United States. They claimed that their employers sanctioned patterns and

. T . : industry.
practices of sex discrimination that adversely affected their compensation, bonuses, com- dustry

missions, account distribution, mentoring, sales support, and partnership opportunities, and
often condoned a hostile work environment.

The publicity attendant to every filing called attention to the accused employer. Because
women filed not only for themselves but also as representatives of a class of other women,
the entire financial services industry was aware of their charges. Practically every time a set-
tlement was announced, plaintiffs and their attorneys predicted that this settlement would
trigger similar changes throughout the industry. “This has brought the industry to its knees”
declared Steven Platt, president of the National Employment Lawyers Association in de-
scribing the effect of the first class action settlement against Smith Barney (Smolowe 1999).
Several years later, Judge Richard Berman, called the settlement by the EEOC and Schief-
telin with Morgan Stanley a “watershed in safeguarding and promoting the rights of women
on Wall Street” (McGeehan 2004). In 2007, Cyrus Mehri predicted the settlement of Jaffe
v. Morgan Stanley would affect the entire industry (Labor & Employment Law 2007).

Yet, some firms in this study did not change sufficiently to avoid more workplace dis-
crimination charges by financial advisors. Merrill Lynch was sued twice again after settling
most of the claims by Cremin and other members of that class action lawsuit. The consent
decree Morgan Stanley signed with the EEOC and Schieffelin did not stem subsequent
litigation by female and African-American financial advisors in that company.

Smith Barney also faced class action litigation by female financial advisors after signing
its consent decree in 1999. One plaintiffs’ attorney suggested that the reason Smith Barney
did not learn from its own experience was also a result of the weakness of injunctive reforms

in the Martens settlement agreement.

Well, one of the things you'll see when you look at the Marzens case is the day after
that decree was over they completely lapsed back, so there had to be a second
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case...they didn’t really create a sustainable—you have very weak programmatic
relief. So, when it ends they say “Thank God it’s over. Let’s go back to our ‘boys
will boys’ way of doing things,” so that’s what they did. (Plaintiff attorney)

One indication that the industry ignored or downplayed the relevancy of claims against
their competitors to their own operations occurred recently. Despite all the attention to fe-
male financial advisors litigating against Smith Barney, Merrill Lynch, and Morgan Stan-
ley, in 2009, three current and former female financial advisors of Wachovia Securities, now
Wells Fargo Securities, filed a suit in federal court seeking class action status. Their charges
were akin to those of previous litigants: discrimination in compensation, promotion, ac-
count assignments, partnership arrangements, training, and mentoring.

Although lessons from high profile sex discrimination cases in other industries may have
been brushed aside by employers in the financial services industry, plaintiffs’ counsel certainly
took note. For example, throughout the last decade, developments in Ledbetter v. Goodyear Tire
were followed by plaintiffs’ lawyers. Lily Ledbetter claimed that her paycheck had been clipped
by discrimination that occurred over an extended period. Her case asserted cumulative effects
of discriminatory treatment. Ledbetter won her claim in the trial court. Then in 2005, just as
the Court of Appeals for the 11th Circuit ruled in this case, plaintiffs’ counsel in Amochacv .
Smith Barney introduced the matter of historic effects of patterns of discrimination on female
financial advisors. In the complaint the concept of “cumulative advantage” was explained as
“...implementing policies and practices that cause a ‘cumulative advantage’ for men by which
even small advantages that men have received are exponentially magnified over time, causing

”

the ‘rich (men) to get richer” (Amochaev v. Smith Barney, Complaint, 2-6). Among the small
advantages enumerated in the complaint were the account distribution system, lead distribu-
tion system, partnership arrangements, and consequently, in compensation. Cumulative dis-
crimination was cited also in the case brought by Jamie Goodman against Merrill Lynch.

Larger dynamics in the financial services industry throughout this time must also be taken
into account. The industry went through extensive corporate consolidation. Many institu-
tions were bought and/or bought other businesses themselves. Smith Barney experienced
several iterations of corporation change. Merrill Lynch became part of Bank of America.
Morgan Stanley took over Dean Witter. With this upheaval, executive management had
other pressing corporate matters to attend to in addition to litigation.

An additional factor reducing the possible effect of employment discrimination litigation
is that, even if class action settlements might appear large to outsiders, they typically carry
smaller financial risks than other litigation and investigations related to regulatory enforce-
ment proceedings concerning securities fraud, disclosure violations, improper trading, and
inaccurate investment research. Several of the large brokerage firms were subject to such
investigations at the same time as the employment discrimination class suits discussed here.
For example, in 1998, when Merrill Lynch settled with Cremin, the firm also agreed to pay
Orange County, California, $400 million to settle a claim that the company had helped
push the county into bankruptcy four years earlier. In 2007 Morgan Stanley agreed to a $46
million settlement in Augsz-Johnson. Two years earlier, the firm had paid almost 10 times that
amount, $450 million, to settle a class action suit concerning overtime payments to its em-
ployees. So, while multimillion dollar sex discrimination settlements sounded large in media
accounts, these employers had much to gain in avoiding future financial risk by revising

other business practices in addition to tending to discriminatory behavior.
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Sex discrimination charges in the financial services industry continue to this day. In Sep-
tember 2010, three women formerly employed by Goldman Sachs, filed a complaint seek-
ing class action status in federal district court accusing the firm of “systematic and pervasive
discrimination” similar to the cases in this study—in assignment of accounts, pay, and ad-
vancement opportunities. These women also cited stories of lewd parties and sexist behav-
ior rekindling recollections of the Boom Boom Room at Smith Barney more than a decade
ago (Lattman 2010).

The reoccurrence of gender and race discrimination lawsuits against large employers of
financial advisors and within the financial services industry during the last 15 years bears out

the following conclusion:

_ ) o ) Between 2000 and 2009
... This finding also suggests that no significant penalty results from either engag-
ing in or being accused of discrimination, and that if we want to provide a stronger the gender wage ratio for
form of deterrence, it will be necessary to make higher damage awards available for ‘personal financial
employment discrimination suits.... In many cases, it appears that employment . i
discrimination litigation has become a private affair that is largely about money advisors’ narrowed by
and public relations and rarely concerned with implementing broad institutional re- one percentage point
form...All of this suggests that neither the harm nor the benefit of the private class

88 P from 41 to 40.

action litigation is substantial...Most importantly, we should not rely on litigation
to eliminate or deter discrimination... litigation has become just another form of
tort, which reflects our declining national commitment to eradicate discrimina-
tion... (Selmi 2003: 29).

After Effects

As a consequence of hundreds of millions of dollars paid by Smith Barney, Merrill Lynch,
Morgan Stanley, Bank of America, and AEFA, and all the injunctive relief these employers
undertook as conditions of consent decrees, did these employers and others in their indus-
try undertake and sustain significant changes to eliminate gender discrimination in their
workplaces?

One measure of effect of these consent decrees in eliminating discriminatory treatment
of female financial advisors in their industry is their gender wage gap. The category “personal
financial advisors” includes more than the brokers/financial advisors in the investment banks
and financial service companies in this study. Nonetheless, this seems a reasonable index of
the disparity of earnings for the women in these class action cases. Between 2000 and 2009
the gender wage ratio for ‘personal financial advisors’ changed from 59 to 60 percent, that
is, the gender wage gap narrowed by one percentage point from 41 to 40.7

Methodological Note on the Cases Considered in the Chapter

WAGE conducted a survey of charges of sex and race discrimination and sexual harass-
ment in this industry between 1995-2010. News stories, academic articles, books, and state
and federal government documents were reviewed to identify cases in addition to the cases

in the Washington University Clearinghouse. Thirty-three cases were identified:

76 |WPR calculation based on median annual earnings for full-time/year-round workers; data from Ruggles et al 2008.
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Amochaev v. Smith Barney; Augst-Johnson v. Morgan Stanley; Berenyi v. Wells Fargo; Carter
v. Wells Fargo; Cremin v. Merrill Lynch; Dodson v. Morgan Stanley; EEOC and Aimee Doney-
hue v. JP Morgan Chase Bank; EEOC and Allison Schieffelin v. Morgan Stanley; EEOC v.
Fifth Third Bank; EEOC v. Gruntal & Co.; EEOC v. Integrity Financial Services; EEOC .
Johnson International, Inc.; EEOC v. Josephthal & Company; EEOC v. Lew Lieberman; EEOC
v. Nasdag Stock Market; EEOC v. Northwest Savings Bank; EEOC v. Simran Investments,
Inc.; EEOC v. Wells Fargo Financial Louisiana, Inc.; Gambale v. Deutsche Bank; Goodman v.
Merrill Lynch/Bank of America; Gould v. Merrill Lynch; Graff v. Olde Discount Corporation;
Gosho v. U.S. Bancorp Piper Jaffray; Hackett v. ING Barings; Jaffe v. Morgan Stanley DW; Kosen
v. American Express Financial Advisors; Lane v. Piper Jaffray Companies; LaPrade v. Kidder
Peabody; Martens v. Smith Barney; McReynolds v. Merrill Lynch; Rosenberg v. Merrill Lynch;
Turnley v. Bank of America; Zubulake v. UBS.

A subset of these cases was selected for analysis as a complement to AEFA. The criteria
for inclusion in the subset were those cases sharing most of the following AEFA character-
istics: (a) financial advisors/brokers as plaintiffs; (b) a large number of employees and for-
mer employees acting as a class; (c) a consent decree as part of the resolution of the case; and
(d) charges of discrimination involving losses in compensation and career opportunities.
Some cases were excluded from the subgroup because financial advisors were not involved.

The subset that met the criteria consisted of 12 cases:

Amochaev v. Smith Barney; Augst-Johnson v. Morgan Stanley; Carter v. Wells Fargo; Cremin
v. Merrill Lynch; EEOC and Aimee Doneyhue . JP Morgan Chase Bank; EEOC and Allison
Schieffelin v. Morgan Stanley; Goodman v. Merrill Lynch/Bank of America; Jaffe v. Morgan
Stanley DW; Kosen v. American Express Financial Advisors; Martens v. Smith Barney;
McReynolds v. Merrill Lynch; Turnley v. Bank of America.

Because all documentation regarding the effects of each consent decree has been destroyed
or is protected by employers, data from the U.S. Census Bureau and the Bureau of Labor
Statistics become the best data sources to assess the effect, if any, of discrimination lawsuits
on gender biased practices in the financial services industry during the last 15 years. Also,
EEO-1 data for financial service sector employers could provide data about changes in em-
ployment by sex and race within this sector. These are available at an aggregated level, which
makes meaningful statistical observations less likely.

Consideration should be given to data requirements in consent decrees, particularly class
action gender and race wage discrimination class action lawsuits, that enable ex post as-
sessments of effect on wage differentials and the representation of class members within

that employer’s establishment.
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Chapter 7

Summary and Recommendations

This report is based on a review of more than 500 consent decrees; interviews with peo-
ple involved with dozens of consent decrees; in depth case studies; and the input from three
expert panels composed of attorneys, social scientists, organizational development special-
ists, and other experts, convened to solicit their guidance and wisdom.

The broad reach of this study leads us to recommendations that also extend broadly to
change and challenge the spectrum of participants involved in consent decrees. We ofter
recommendations to guide public and private attorneys engaged in negotiating and imple-
menting consent decrees. We offer recommendations that may guide employers to alleviate
discriminatory practices before these ripen into enforcement actions and lawsuits. We ofter
recommendations to better inform employees of their options for changing working condi-
tions as well as to enhance the effectiveness of public entities responsible for enforcing an-
tidiscrimination statutes in the executive, legislative, and judiciary branches.

Some recommendations flow directly from case study lessons and the analysis of our Data-
base of consent decrees. These aim to enhance the effectiveness of consent decrees in the fu-
ture. Yet when we reflected on the overall effect of a consent decree as an essential
mechanism in today’s society for lessening and eliminating workplace discrimination, we
concluded that systemic change could significantly enhance effectiveness of all consent de-
crees. In this regard, we close with some recommendations that we hope will challenge all
involved with consent decrees to consider more sweeping reforms.

Although we recognize that consent decrees are negotiated by opposing parties, we be-
lieve that the recommendations we set forth in this chapter have merit for both workers
and employers. For example, when we recommend that a consent decree establish objective
criteria for hiring into a certain position, that clarity enables a job applicant to assess whether
she/he has a fair and equal opportunity to get hired on the one hand; and on the other, ob-
jective criteria protect the hiring decisionmaker from accusations of discrimination if the per-
son hired has met these criteria regardless of sex or race. For each and every recommendation
we make based on our case studies and database analysis, a similar argument can be made
that our recommendation has common interest to opposing parties.

Although we did not study the role of judges in the negotiation process for consent de-
crees in detail, some of the anecdotal evidence we collected suggests that, at least in some
cases, judges have actively limited the length and scope of consent decrees, under the as-
sumption, in view of the attorneys we interviewed, that financial penalties and shorter con-
sent decrees were sufficient to change employers’ behavior. In contrast, in one case the judge

encouraged expansive injunctive relief. The role and understanding of judges of injunctive
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relief, and their knowledge and perceptions of how organizations change in employment

discrimination charges, might be a subject of future study.

Recommendations for Developing More Comprehensive Injunctive/
Injunctive Relief

Consent decrees most often are negotiated as part of the EEOC’s mandate to enforce
and advance the broad commitment to nondiscriminatory employment practices in Title
VIL. Our case studies and analysis of the Database, as well as other social science research,
demonstrate that frequently several employment practices interact to create a discriminatory
environment. Sexual harassment may be linked to hiring discrimination (being a factor in
reducing the number of women in an occupation, and increasing women’s exposure to ha-
rassment); wage differentials may be linked to opaque promotion processes; differential pro-
motion rates may be linked to differential access to training and development, and so on.
Although some consent decrees address several aspects of employment, many are solely fo-
cused on one main issue. A more comprehensive approach to potentially discriminatory
employment practices through a more expansive investigation of workplace discrimination
and more comprehensive development of injunctive relief would best serve the statutory
mandate of the EEOC.

EEOC attorneys report that the narrow definition of charges in investigation reports
consequently narrows their ability to negotiate comprehensive injunctive relief packages.
This suggests that more attention should be paid to the initial charging and investigation
process of complaints made to the EEOC. We recommend better training and more re-
sources for EEOC investigators so that their investigations comprehensively rather than

narrowly investigate employment patterns of employers charged with discrimination.

Measures to Create Transparency and Accountability in Employment Decisions

All consent decrees mandate accountability; the key issue is how such accountability is es-
tablished. Our research suggests that only a minority of consent decrees establish objective
criteria for decisions (jobs, compensation, recruitment), then measure the effect of policies
and decisions against these criteria, and feed the results back to the decisionmakers so that
they are held accountable and/or can check whether their decisions had the intended or ad-
verse effects. Accountability has other aspects as well, namely monitoring and reporting.
We recommend that consent decrees encompass all three aspects of accountability in an in-
terconnected, complementary, and explicit fashion.

With regard to establishing objective criteria for decisions, the first step requires some
formalization, for example, making sure that job openings and promotional opportunities
are posted; that the criteria for openings and promotions are clear; and that the decision to
hire or promote is not made by a single, nonaccountable person. Medium and large em-
ployers often decentralize these decisions, thereby allowing managers to be responsive in
their particular markets. In this context, employers need to establish basic metrics to eval-
uate the effect of managers’ decisions, so that they can identify the outliers and give feed-
back to managers.

The need for objective criteria is essential not only for decisions that affect fairness and
equitable treatment in workplaces but also for policies that companies espouse proclaiming
their commitment to nondiscriminatory workplaces. Many employers already had formally

sophisticated policies and procedures, including policies aimed at preventing sexual harass-
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ment, in place when they were charged with employment discrimination. The cause of the
employment discrimination charges was not a lack of policies, but a lack of a commitment
to ensure that policies informed actual employment practice. Measurement and feedback
mechanisms are key for knowing whether policies perform in practice.

Only a minority of consent decrees in the Database include such detailed requirements
for creating transparent employment decisions based on objective criteria. Such measures are
standard components of good practice recommendations for human resource management;
they have also been shown to be most likely to lead to sustained change in diversity and
equal opportunity in organizations. We recommend that injunctive relief in consent decrees

be more closely guided by standard good practice in human resource management and equal

opportunity.

Methodologies to Assess and Resolve Discriminatory Practices
The case studies provide a glimpse at certain methodologies for assessing discrimination
at a particular time in a particular workplace. In the Boeing case, the company adopted an

entry-level salary setting method that addressed its hiring prerogatives as well as equity con-

cerns; it negotiated a variation of the OFCCP wage disparity methodology to fit its per- Public and private
formance and reward criteria. In Augst-Johnson v. Morgan Stanley, the consent decree
. . S . attorneys need the
specified a power ranking methodology to account for historic discriminatory practices in
account and lead distributions. resources to develop
Alth.ough these .methodolo.gies served their purposes in these consent c.lecrees, we al.so updated, detailed and
recognize that business practices are constantly evolving, and methodologies take on dif-
ferent dimensions over time. For example, the methodology that gave women and minori- tailor-made solutions to
ties more equitable opportunities for business leads in financial services was an adaptation historically engrained
over time to the growing practice of partnerships in this sector and an increasing awareness L.
discriminatory patterns.

of the historic accumulation of disadvantage. Clearly, one methodological prescription can-
not fit all or even most employers, and certainly not over time, but we would expect that typ-
ically consent decrees in financial services will need to include methodologies to check that
the distribution of leads does not lead to biased opportunities for generating business. For
any charge of workplace discrimination, as parties to consent decrees learn from each expe-
rience in implementation, they become more astute in understanding discriminatory prac-
tices and behavior, and therefore, more capable of refining relief measures to achieve a
lessening, even elimination, of discrimination.

For purposes of this study, we therefore do not recommend any particular methodology
for application in consent decrees addressing injunctive relief in pay discrimination, pro-
motion, hiring, recruitment, and business development opportunities. Rather, we recom-
mend that public and private attorneys have the resources to develop updated, detailed and
tailor-made solutions to historically engrained discriminatory patterns, particularly that
those negotiating decrees have sufficient resources to draw on the experience and expertise
of social scientists, organizational development experts, industrial psychologists, and other
experts on related matters. Although private attorneys may have the resources to tap these
experts, public attorneys typically do not; as a result the quality of injunctive relief developed
in publicly negotiated decrees is likely suboptimal. Public agencies need to have and allo-
cate more resources to engage experts to develop injunctive relief.

Our research also suggests that the detailed and organization-specific development of

human resource management tools and methodologies for addressing discrimination are
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We recommend the EEOC
investigate how the
development of
tailor-made solutions
may become part of
consent decrees
negotiations with smaller

employers.

typically confined to certified class actions and the largest multi-plaintiff consent decrees;
such decrees typically involve large employers with pre-existing HR resources. Consent de-
crees in such cases typically involve thoroughly investigating existing employment practices
and may be the source of considerable best practice innovation. This is less likely for small-
and medium-sized employers negotiating injunctive relief with the EEOC, partly because
of the EEOC’s reluctance to be the source of best practice advice out of concern that such
advice might be misconstrued as an employer’s defense against future investigations. We
recommend the EEOC investigate how such increased systematic reassessment of employ-
ment practices and development of tailor-made solutions may become part of consent de-
crees negotiations with smaller employers; independent monitors might be one avenue for

providing such input.

Monitoring and Implementation of the Consent Decree

Sound accountability depends in large measure on the data gathered and used to report
progress. That is to say, reporting is only credible and acceptable to all parties when the data
used in reports have been specified and agreed to in the consent decree. We recommend
that consent decrees specify the data set associated with each measure of accountability that
the employer will generate, keep, and provide in timely reports. Every consent decree is dif-
ferent. Every data set is different. Yet specifying these details in consent decrees is an es-
sential complement to our recommendation for the establishment of objective criteria in
accountability.

Our research, and the research of others, suggests that it is particularly difficult to estab-
lish objective measures in sexual harassment cases. The number of complaints is not neces-
sarily a good measure of progress. Monitoring the time it takes to respond to complaints,
and how complaints were addressed, is important but not an assessment of the underlying
confidence of employees in using grievance procedures. Anonymous employee surveys have
shown some promise and are one avenue to explore. We recommend the EEOC support de-
veloping specific measures of change in sexual harassment cases—measures that address
employers’ fear of litigation yet provide a tool for assessing real change in the underlying sex-
ual harassment climate.

For accountability to be effective, adequate resources must be set aside for monitoring
and reporting. In all privately litigated class action cases we reviewed, two issues were com-
mon: 1) the specification of detailed metrics to gauge performance, and 2) resources, ade-
quate both for acquiring the latest know-how in organizational behavior during the
negotiation stage of the decree and for monitoring the implementation of the decree after-
ward. All parties must be satisfied that sufficient resources have been allocated for moni-

toring and reporting during the implementation of the consent decree.

Designated Internal and External Monitors

Accountability also depends on those designated to monitor and report on the objective
measures during the implementation of consent decrees. In terms of accountable authori-
ties, we recommend that those negotiating consent decrees designate both an internal per-
son, that is, an employee, specifically charged with implementing the consent decree, and
one or more external agents, that is, nonemployees. The internal person should report di-
rectly to the chief executive, with some portion of her/his performance evaluation directly

linked to the employer’s achievement of the consent decree’s measurable objectives.
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An external monitor, someone independent of the employer, reporting to the employer,
plaintiffs’ counsel, government lawyers, and the court is critical, particularly in cases in-
volving smaller employers. We see that government lawyers face daunting caseloads and
have neither the time nor resources to conduct rigorous monitoring on employers’ compli-
ance. An external monitor, funded by the employer, can build strength into compliance. Our
research suggests that monitors may play an important role in facilitating successfully im-
plemented decrees. Their role typically goes beyond mere “policing” of compliance; instead
they may be a source of best practice advice and guidance on developing workable and eq-
uitable human resource management solutions. Our research suggests that such a position
is particularly important in cases addressing systemic sexual harassment.

The experience, qualifications, credibility, and commitment of the person(s) appointed
as monitors, however, are key in terms of their effectiveness. Our research suggests that
teams of monitors can enhance the effect of this role, but, where teams are not well matched,
may neutralize the effect. Long-term monitoring especially benefits from involving em-
ployees with long-term memories who can alert external lawyers if bad practices recom-
mence. For a consent decree to be effective, qualifications for filling key assignments cannot
be left unspecified. Properly structured in the consent decree, external monitors have the in-
centives and capacity to monitor accomplishment while government and private counsel

turn to their other pressing matters.

The Duration of Consent Decrees

Consent decrees need to be in effect for a sufficient time to enable injunctive relief meas-
ures to be adopted, accepted, assessed, and become routine practices. For all this to happen,
we strongly suggest that consent decrees have a minimum expected length of three to five
years, with the possibility of ending earlier if all parties agree that all provisions have been
met satisfactorily. Currently, the average length is 24 months, but we found that it may take
ayear or more to actually initiate the prescribed policies and procedures, not leaving enough
time for assessment or change in accepted practice.

Currently, there is usually an option for parties to go to the court to request an extension
if more time is needed because of noncompliance or failure to meet deadlines. Rather than
making the realistic need for more time a mark against the employer, we suggest an incen-
tive for compliance be an opportunity for time reduced for early success, while making a
slightly longer time frame the norm.

For public sector organizations specifically, we recommend exploring legislative resolutions
or executive orders to more permanently extend the reporting requirements in consent de-
crees on issues such as the extent of sexual harassment in the workplace and the time taken
to process sexual harassment complaints or hiring and retention of women in nontraditional
occupations, such as firefighting; such resolutions or orders could also make monitoring
compliance part of the existing oversight of publicly funded organizations.

Information Exchange and Capacity Building

There are numerous forums for employment lawyers to exchange experiences and ex-
pertise. Yet noticeable for us was the lack of exchanges between private and public lawyers.
We believe that more concerted efforts in encouraging such exchanges might be beneficial,
particularly in developing injunctive relief. The IWPR/WAGE Database shows that private

counsel have more experience negotiating pay and promotion consent decrees, whereas

For public sector
organizations
specifically, we
recommend exploring
legislative resolutions or
executive orders to more
permanently extend the
reporting requirements in
consent decrees on
issues such as sexual

harassment.
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We recommend the
EEOC set up a systemic
Injunctive Relief Task
Force as one means for
building capacity and
increasing the potential
reach of consent

decrees.

EEOC lawyers have substantially more experience negotiating sexual harassment decrees.
The injunctive relief relevant to these claims is substantially different. Thus a conference or
other—even electronic— forum to facilitate an exchange of their different perspectives could
provide valuable professional development for all lawyers, most especially perhaps, for the
overloaded, underfunded public lawyers.

The EEOC has begun to address the need for a more systematic approach in the cases it
selects for litigation, through the Systemic Task Force and the E-Race Initiative; the nego-
tiation and evaluation of injunctive relief has not received similar attention. We recommend
the EEOC complement its Systemic Litigation Task Force with a Systemic Injunctive Re-
lief Task Force as one means for building capacity and increasing the potential reach of de-
crees; such a Task Force would require dedicated funding and sufficient resources to provide
access to up-to-date research on effective EEO organizational interventions.

Our research also suggests that, although some lawyers have developed substantial in-
sights in the type of injunctive relief most likely to generate sustained organizational changes,
this is not the norm. We recommend that instruction on injunctive relief in employment dis-
crimination litigation become a standard component of basic legal education and be avail-
able through continued legal education (CLE), for both lawyers and judges. Such instruction
should reflect social science and human resource management research on the measures

most likely to create improvements in EEO outcomes.

Access to Data and Confidentiality

EEOC and DQJ consent decrees—by definition public documents—are entered in the
public court docket. Only a few privately settled employment discrimination cases are made
public. There now are several initiatives targeted at making Title VII litigation decrees more
easily accessible to legal practitioners and social scientists. The IWPR/WAGE Database is
one of these initiatives, in conjunction with the broader database established by the Civil
Rights Litigation Clearing House at Michigan University School of Law (the host of the
consent decrees collected for this project).”” Another such initiative is the Consent Decree
Database at Cornell University,”® focused on large class action cases with the express intent
of making it easier for lawyers drafting decrees to identify potential precedents.

However, data about the effectiveness of these decrees are much harder to obtain. Decrees,
including decrees negotiated by the EEOC, frequently include clauses that ensure that any
data and information exchanged as part of the monitoring process are treated as confiden-
tial. Indeed, the original intent for this study, the evaluation of the effect of injunctive relief
on employment outcomes in organizations, proved to be impossible because of confiden-
tiality requirements and organizations’ unwillingness to provide access to internal HR in-
formation because of concerns over the possibility of future litigation.

A compromise might be a mandate to provide any monitoring data to a central database,
while maintaining the anonymity of the sources. Such anonymity is already guaranteed by
the EEOC for the data presently gathered through the EEO-1 forms. The EEOC could
establish a national repository for monitoring data resulting in the implementation of de-

crees under the same stringent confidentiality arrangements that rule access to EEO-1 data.

77" The Civil Rights Litigation Clearinghouse can be found at http://www.clearinghouse.net/.
78 The Cornell Consent Decree Database can be found at http://digitalcommons.ilr.cormnell.edu/condec/.
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This would provide an avenue for social scientists to use such data in evaluating the effect
of injunctive relief and to feed back the results to those negotiating injunctive relief to
strengthen its effect.

Recommendations for Unions

Our research, with few exceptions, has found little evidence of an active involvement in
negotiating or implementing injunctive relief by unions in workplaces subject to Title VII
employment discrimination claims. Although union involvement in consent decrees may

»79

be legally complicated by “duty of fair representation”” or other issues under labor relations
law (Crain and Matheny 1999), unions can, and frequently do, have contract clauses pro-
tecting workers against sexual harassment and other discrimination. Along with other ac-
tions aimed at sexual harassment, discussed in Chapter 3, unions could take an active role
in more workplaces in helping to hold employers accountable for implementing consent de-
cree provisions promoting fair pay, promotion, and training opportunities, and better pro-
tections against retaliation. Unions could provide training and support for their members and

shop stewards to enable them to monitor decrees and flag potential problems.

More Systematic Research on the Extent of Discriminatory Practices in
Organizations

The consent decrees reviewed for this study provide examples of systematic and ingrained
discrimination against women and minorities. Many of the practices highlighted in decrees
seem familiar to researchers of the barriers that women and minorities continue to face in
many workplaces. Yet consent decrees are not a good source for establishing the overall ex-
tent of discrimination in employment. A more systematic source of information on the level,
extent, and type of discriminatory work practices experienced by workers, through a regu-
lar national survey or other tools to assess discrimination—may help us to establish better

metrics for policy making and enforcement.

7 Duty of fair representations (DFR) refers to the legal obligation of the union, as collective bargaining agent, to represent all employees in
the bargaining unit, not some interests over others in conflicts, or potential conflicts, among bargaining unit members.

Unions could take an
active role in more
workplaces in helping to
hold employers
accountable for
implementing consent

decree provisions.
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Appendix A

IWPR/WAGE Consent Decree Database: Descriptive Statistics

The codings for each consent decree in the Database are available as an excel document
on the Institute for Women’s Policy Research’s website ( www.iwpr.org). The legal docu-
ments for each consent decree are available in the IWPR/WAGE Collection at the Civil
Rights Litigation Clearinghouse (www.clearinghouse.net). To search for a consent decree in
the Clearinghouse, either use the case name or Clearinghouse Code included for each case
in the IWPR/WAGE Database (column D of the Excel database).

Table A1.
Charges and Bases for Complaints, by Plaintiff Representative
Total EEOC DOJ Private
N=502 N=423 N=45 N=34
Count %?*® Count %?*® Count %?*® Count %?*®
Type of Charge 502 100 423 100 45 100 34 100
Sex discrimination 308 61.4 262 61.9 30 66.7 16 | 47.1
National origin 25 5.0 22 5.2 1 2.2 2 5.9
Age 9 1.8 7 1.7 0 0 2 5.8
Sex alone 249 49.6 211 49.9 26 57.8 12 | 353
Race discrimination 218 43.4 182 43.0 17 37.8 19 | 55.9
National origin 39 7.8 32 7.6 3 6.7 51 14.7
Age 8 1.6 7 1.7 1 2.2 0 0
Race alone 146 29.1 121 28.6 11 24.4 14 | 41.2
Sex & Race 45 9.0 39 9.2 5 11.1 1 2.9
Base for Complaint
Harassment 259 51.6 225 53.2 19 42.2 15 | 44.1
Sexual harassment (SH) 171 34.1 150 35.5 15 33.3 6| 17.6
SH only (not pay/ 155 30.9 139 32.9 14 31.1 2 5.9
promotion/hiring)
Retaliation 200 39.8 177 41.8 13 28.9 10 | 294
Pay 57 11.4 37 8.7 1 2.2 19 | 55.9
Promotion 86 17.1 47 1.1 9 20.0 30 | 88.2
Termination/discharge 151 30.1 136 32.2 6 18.8 9| 26.5
Hiring 87 17.3 63 14.9 13 28.9 11| 324
Constructive discharge 69 13.7 64 15.1 4 8.9 1 2.9
Pregnancy 40 8.0 35 8.3 4 8.9 1 2.9
Type of Lawsuit
Class action/ 175 34.9 129 30.5 12 26.7 34 100
similarly situated
Single plaintiff only and not 210 41.8 190 44.9 20 44 .4 0 0
class action
Other not similarly situated 117 23.3 104 24.6 13 28.9 0 0

Note: * Percentages do not total to 100 percent because categories shown are not mutually exclusive
and not all categories are shown

Source: IWPR/Wage Consent Decree Database 2010.
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Table A2.

Charges and Bases for Complaints, by Type of Discrimination Charge

Sex Discrimination

Race Discrimination

Sex & Race
Discrimination

Count %* Count %? Count %?
Base for Complaint 308 100 218 100 44 100
Harassment 172 55.8 101 46.3 23 52.3
Sexual harassment (SH) 171 55.5 22 10.1 22 50.0
SH only (not pay/ 153 49.7 18 8.3 18. 40.9
promotion/hiring)
Retaliation 129 41.9 80 36.7 17 38.6
Pay 38 12.7 22 10.1 6 13.6
Promotion 42 13.6 53 24.3 11 25.0
Termination/discharge 79 25.6 74 3.8 11 25.0
Hiring 53 17.2 45 20.6 12 27.3
Constructive discharge 59 19.2 18 8.3 8 18.2
Pregnancy 40 13.0 2 0.9 2 4.5
Type of Lawsuit
Class action/similarly 130 42.3 65 29.8 27 67.3
situated
Single plaintiff only and not 117 38.0 103 47.2 14 31.8
class action
Other not similarly situated 61 19.8 50 22.9 3 6.8

Note: 2Percentages do not total to 100 percent because categories shown are not mutually exclusive
and not all categories are shown

Source: IWPR/Wage Consent Decree Database 2010.

Table A3.
Plaintiff Characteristics: Sex and Race/Ethnic Background, by Plaintiff Representative
Total EEOC DOJ Private
N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Female 307 61.2 263 62.2 29 64.4 15 | 44.1
Male 116 23.1 106 25.1 9 20.0 1 2.9
Mixed group 54 10.8 33 7.8 4 8.9 17 50.0
Sex unknown 25 5.0 21 5 3 6.7 1 2.9
African American 126 25.1 106 25.1 7 15.6 13| 38.2
Hispanic 26 5.2 23 54 2 4.4 1 2.9
White 5 1.0 3 0.7 2 4.4 0 0
Asian 1 0.2 1 0.2 1 2.2 0 0
Native American 1 0.2 0 - 1 2.2 0 0
Mixed group 36 7.2 25 5.9 3 6.7 8 23.5
Egﬁﬁéevtv*r‘]”'c Backaiold 307 | 612 265 | 626 30 66.7 12| 353

Source: IWPR/Wage Consent Decree Database 2010.
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Table A4.
Plaintiff Characteristics: Sex and Race/Ethnic Background, by Type of Discrimination Charge

Sex & Race
Sex Discrimination Race Discrimination Discrimination
N=308 N=218 N=44
Count % Count % Count %
Female 261 84.7 62 28.1 23 52.3
Male 15 4.9 98 45 4 9.1
Mixed group 31 10.1 39 17.9 17 38.6
Sex unknown 1 0.3 19 8.7 0 0
African American 14 4.5 125 57.3 13 29.5
Hispanic 14 4.5 2 0.9 1 2.3
White 2 0.6 4 1.8 2 4.5
Asian 1 0.3 1 0.5 1 2.3
Native American 0 0 1 0.5 0 0
Mixed group 22 7.1 32 14.7 19 43.2
Heeieilinls B Glo0e 255 | 828 53| 243 8 18.2
Source: IWPR/Wage Consent Decree Database 2010.
Table Ab.
Plaintiff Characteristics: Occupation, by Plaintiff Representative
Total EEOC DOJ Private
N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Officials and managers 37 7.4 26 6.1 2 4.4 9] 26.5
Professionals 47 9.4 27 6.4 4 8.9 16 | 471
Technicians 26 5.2 16 3.8 4 8.9 6 17.6
Sales workers g5 7 29 6.9 1 2.2 51 14.7
Administrative support 29 5.8 20 4.7 4 8.9 51 14.7
workers
Craft workers 13 2.6 8 1.9 1 2.2 41 11.8
Operatives 18 3.6 14 3.3 1 2.2 8 8.8
Laborers and helpers 64 12.7 53 12.5 6 133 51 14.7
Service workers 121 241 115 27.2 1 2.2 5 14.7
Uniformed services 27 54 4 0.9 22 48.9 1 2.9
Unknown/missing 109 21.7 101 23.9 1 2.2 71 20.6

Note: Multiple answers possible.

Source: IWPR/Wage Consent Decree Database 2010.
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Table A6.
Plaintiff Characteristics: Occupation, by Type of Discrimination Charge

Sex Discrimination | Race Discrimination | Sex & Race Discrimination
N=308 N=218 N=44
Count % Count % Count %
Officials and managers 21 6.8 19 8.7 3 6.8
Professionals 36 1.7 18 8.3 7 15.9
Technicians 18 5.8 10 4.6 3 6.8
Sales workers 24 7.8 14 6.4 3 6.8
Administrative support 24 7.8 6 2.8 2 45
workers
Craft workers 7 2.3 6 2.8 1 2.3
Operatives 15 4.9 5 2.3 2 4.5
Laborers and helpers 37 12.0 29 13.3 7 15.8
Service workers 79 25.6 53 24.3 16 36.4
Uniformed services 16 5.2 10 4.6 44 100.0
Unknown/missing 50 16.2 54 24.8 3 6.8
Note: Multiple answers possible.
Source: IWPR/Wage Consent Decree Database 2010.
Table A7.
Defendant Characteristics: Number of Employees, by Plaintiff Representative
Size of Defendant Firm Total EEOC DOJ Private
(numbers of employees) N=502 N=423 N=45 N=34
Count % Count % Count % Count %
15-99° 71 21.4 63 21.5 7 58.3 0 0
100-999° 112 33.7 104 35.5 3 25 51 19.2
1,000-9,999° 65 19.6 61 20.8 1 8.3 3| 115
10,000 plus® 84 25.3 65 22.2 1 8.3 18 | 69.2
Unknown/missing 170 33.9 130 30.7 33 73.3 71 20.6

Note: @ Valid Percent

Source: IWPR/Wage Consent Decree Database 2010.
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Table A8.
Defendant Characteristics: Number of Employees, by Type of Discrimination Charge
Sex & Race
Size of Defendant Firm Sex Discrimination Race Discrimination Discrimination
(numbers of employees) N=308 N=218 N=44
Count % Count % Count %
15-99° 42 21.1 30 19.6 6 171
100-999° 63 31.7 57 37.3 11 31.4
1,000-9,999° 42 21.1 28 18.3 8 22.9
10,000 plus?® 52 26.1 38 24.8 10 28.6
Unknown/missing 109 354 65 29.8 9 20.5

Note: @ Valid Percent

Source: IWPR/Wage Consent Decree Database 2010.

Table A9.
Defendant Characteristics: Industrial Sector, by Plaintiff Representative
Total EEOC DOJ Private
Industry of Defendant Firm N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Agriculture ® 12 2.5 12 3 0 0 0 0
Forestry/fishing® 0 0 0 0 0 0 0 0
Mining® 2 0.4 1 0.2 0 0 1 2.9
Construction® 25 52 25 6.2 0 0 0 0
Manufacturing 74 15.4 69 17.2 0 0 5 14.7
Transportation?® 41 8.5 37 9.2 0 0 41 11.8
Communications® 20 4.2 19 4.7 0 0 1 2.9
Electric/gas® 12 2.5 8 2.0 1 2.2 3 8.8
Sanitary services® 3 0.6 2 0.5 1 2.2 0 0
Retail trade ® 75 15.6 70 17.4 0 0 5 14.7
Finance ? 16 3.3 11 2.7 0 0 5 14.7
Insurance ® 4 0.8 2 0.5 0 0 2 5.9
Real Estate® 9 1.9 9 2.2 0 0 0 0
Services® 143 29.7 133 33.1 6 13.3 4 11.8
Public administration ® 45 9.4 4 1.0 37 82.2 41 11.8
Unknown/missing 21 4.2 21 5.0 0 0 0 0

Note: @ Valid Percent

Source: IWPR/Wage Consent Decree Database 2010.
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Table A10.
Defendant Characteristics: Industrial Sector, by Type of Discrimination

Charge
Sex & Race
Industry of Defendant Firm Sex Discrimination | Race Discrimination Discrimination
N=308 N=218 N=44
Count % Count % Count %
Agriculture ® 6 2.1 4 1.9 0 0
Forestry/fishing® 0 0 0 0 0 0
Mining ® 1 0.3 0 0 0 0
Construction® 14 4.8 12 5.6 1 2.3
Manufacturing?® 40 13.8 41 19.0 8 18.2
Transportation?® 22 7.6 23 10.6 5 1.4
Communications ® 12 4.2 13 6.0 5 1.4
Electric/gas*® 6 2.1 7 3.2 1 2.3
Sanitary services® 3 1.0 1 0.5 1 2.3
Retail trade® 47 16.3 32 14.8 6 13.6
Finance ® 14 4.8 5 2.3 3 6.8
Insurance® 2 0.7 2 0.9 0 0
Real estate ® 6 2.1 3 1.4 1 2.3
Services® 87 30.1 55 25.2 9 20.5
Public administration ® 29 10.0 18 8.3 4 9.1
Unknown/missing 19 6.2 2 0.9 0 0
Note: @ Valid Percent
Source: IWPR/Wage Consent Decree Database 2010.
Table A11.
Defendant Characteristics: Annual Revenue, by Plaintiff Representative
Annual Revenue of Total EEOC DOJ Private
Defendant Firm N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Less than $5m® 73 21.1 72 22.9 N/A N/A 1 3.2
$5m to less than $25m? 62 17.9 57 18.1 N/A N/A 5| 16.1
$25m to less than $200m @ 71 20.5 69 21.9 N/A N/A 2 6.5
%gggg“nfoa lessithan 62| 17.9 61| 194 N/A N/A 1| 32
$2000m and more?® 78 22.5 56 17.8 N/A N/A 22 71
Unknown/missing 156 31.1 108 25.5 N/A N/A 3 8.8

Note: ® Valid Percent

Source: IWPR/Wage Consent Decree Database 2010.
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Table A12.
Defendant Characteristics: Annual Revenue, by Type of Discrimination Charge
Sex & Race
Annual Revenue by Sex Discrimination | Race Discrimination Discrimination
Defendant Firm N=308 N=218 N=44
Count % Count % Count %
Less than $5m?* 38 18.8 35 21.2 4 1.4
$5m to less than $25m? 32 15.8 33 20.0 6 171
$25m to than $200m® 45 22.3 30 18.2 5 14.3
$200m to less than 40 19.8 29 17.6 10 28.6
$2000m?®
$2000m and more® 47 23.3 38 23.0 10 28.6
Unknown/missing 106 34.4 53 24.3 9 20.5
Note:® Valid Percent
Source: IWPR/Wage Consent Decree Database 2010.
Table A13.
Distribution of CDs among U.S. District Courts, by Plaintiff Representative
Total EEOC DoJ Private
N=502 N=423 N=45 N=34
Count % Count % Count % Count %
District 1
(MA. ME, NH, RI) 5 1 4 0.9 1 2.2 0 0
District 2
(CT. NY. VT) 34 6.8 2 5.9 2 4.4 7 20.6
District 3
(DE. NJ, PA) 29 5.8 24 L7 4 8.9 1 29
District 4
(NC, SC, VA, WV) 62 12.4 48 11.3 8 17.8 6 17.6
District b
(LA, MS, TX) 67 13.3 58 13.7 8 17.8 1 29
District 6
(KY, OH, M1, TN) 35 7 29 6.9 4 8.9 2 519
District 7
(L, IN, WI) 57 (ffal 50 1.8 & 6.7 4 11.8
District 8
(AR. IA. MN, MO, ND, NE, SD) 38 7.6 30 71 4 8.9 4 11.8
District 9
{AK, AZ, CA, HI, ID, MT, NV, OR, WA, 100 19.9 93 22 1 el 6 17.6
Guam}
District 10
(CO. KS, OK, NM, UT, WY 29 5.8 27, h.2 7 15.6 0 0
District 11
(AL, GA. FL) 46 9.2 40 9.5 & 6.7 3 8.8

Source: IWPR/Wage Consent Decree Database 2010.



146 ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE

Table A14.
Distribution of Consent Decrees among U.S. District Courts, by Type of Discrimination Charge
Sex & Race
Sex Discrimination | Race Discrimination Discrimination
N=308 N=218 N=44
Count % Count % Count %
District 1
(MA. ME, NH. RI) 3 1 2 0.9 0 0
District 2
(CT, NY, VT) 26 8.4 15 6.9 7 15.9
District 3 15 4.9 15 6.9 3 6.8
(DE, NJ, PA)
District 4
(NC, SC, VA, W) 32 10.4 31 14.2 4 9.1
District 5 38 12.3 35 16.1 8 18.2
(LA, MS, TX)
District 6 17 5.5 19 8.7 2 4.5
(KY, OH, MI, TN)
District 7
(IL, IN, WI) 5| 114 27| 124 8 18.2
District 8
(AR, 1A, MN, MO, ND, 21 6.8 19 8.7 2 4.5
NE, SD)
District 9
(AK, AZ, CA, HI, ID, MT, 81 26.3 21 9.6 7 15.9
NV, OR, WA, Guam)
District 10
(CO, KS, OK, NM, UT, 22 7.1 8 3.7 2 45
WY)
District 11
(AL. GA, FL) 18 5.8 26 11.9 1 2.3

Source: IWPR/Wage Consent Decree Database 2010.



ENDING SEX AND RACE DISCRIMINATION IN THE WORKPLACE 147

Table A15.
General Remedies, by Plaintiff Representative
Total EEOC DOJ Private
Remedy N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Post notice of policy 448 89.2 389 92.0 33 73.3 26 | 76.5
el e ST 445 | 886 386 | 913 32 711 27| 794
training
Create/revise policy 313 62.4 250 59.1 85 77.8 28 | 824
Record keeping 267 53.2 202 47.8 38 84.4 27| 794
e nvesiisien 2id 189 | 376 143 | 338 20 44.4 26 | 76.5
complaints procedure
Supervisor accountability 95 18.9 73 17.3 5 11.1 17 | 50.0
Allow interviews with 52 104 42 9.9 5 111 5 147
staff 3 : ; :
Establish objective criteria
for assignments and 46 9.2 17 4.0 4 8.9 25| 735
promotion
Establish objective criteria
for hiring and firing 43 8.6 23 5.4 8 17.8 121 35.3
Positive action in
recruitment 43 8.6 23 54 5 11.1 15 441
Post-job vacancies 53 10.6 24 5.7 6 13.3 23| 67.6
Analysis of promotion and
compensation 32 6.4 8 1.9 3 6.7 21| 61.8
Revise job
descriptions/categories 2 5 L% & L 22 19 sz
New training/mentoring
opportunities 26 5.2 10 2.4 0 0 16 | 471
CD includes zero-
tolerance clause 15 3.0 13 3.1 1 2.2 1 2.9
Conduct exit interviews 3 0.6 1 0.2 1 2.2 1 2.9
Other general
el Es 67 13.3 85 8.3 10 22.2 22 | 64.7

Source: IWPR/Wage Consent Decree Database 2010
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Table A16.

General Remedies, by Type of Discrimination Charge

Sex & Race
Sex Discrimination | Race Discrimination Discrimination
Remedy N=308 N=218 N=44
Count % Count % Count %
Post notice of policy 276 89.6 197 90.4 41 93.2
Diversity/harassment 275 | 893 189 | 867 38| 864
training
Create/revise policy 214 69.5 121 555 36 81.8
Record keeping 172 55.8 110 50.5 28 63.6
New investigation and 140 | 455 73| 335 28 63.6
complaints procedure
Supervisor accountability 64 20.8 36 16.5 10 22.7
Allow interviews with 42 136 13 6.0 4 9.1
staff
Establish objective criteria
for assignments and 28 9.1 24 11.0 6 13.6
promotion
Establ_ish objeqtive criteria 34 1.0 18 83 9 205
for hiring and firing
osltivefactieniin 26 8.4 24| 110 7 15.9
recruitment
Post-job vacancies 31 10.1 30 13.8 8 18.2
Analysis of_promotion and 17 55 18 83 3 6.8
compensation
Revise job . 19 6.2 15 6.9 6 13.6
descriptions/categories
New trair_wing/mentoring 15 49 14 6.4 3 6.8
opportunities
CD includes zero- 15 4.9 4 18 4 9.1
tolerance clause
Conduct exit interviews 3 1.0 0 0 0 0
Other general 37| 120 3| 161 6 13.6
relief/remedies
Source: IWPR/Wage Consent Decree Database 2010.
Table A17.
Appointment of Monitor, by Plaintiff Representative
Total EEOC DOJ Private
Type of Monitor N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Independent monitor 48 9.6 31 7.3 3 6.7 14| 41.2
Internal monitor 36 7.2 20 4.7 7 15.6 91 265
Other monitoring 4 0.8 1 0.2 0 0 3 88
arrangements
No monitoring 413 | 823 371 | 877 35 77.8 7| 206
requirements

Source: IWPR/Wage Consent Decree Database 2010.
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Table A18.
Appointment of Monitor, by Type of Discrimination Charge
Sex & Race
Sex Discrimination | Race Discrimination Discrimination
Type of Monitor N=308 N=218 N=44
Count % Count % Count %
Independent monitor 36 11.7 18 8.3 7 15.8)
Internal monitor 27 8.8 14 6.4 5 11.4
Other monitoring 1 0.3 3 14 0 0
arrangements
No monitoring 264 | 792 182 | 835 32 72.7
requirements
Source: IWPR/Wage Consent Decree Database 2010.
Table A19.
Consent Decree Duration (in Months), by Plaintiff Representative
Total EEOC DOJ Private
Consent Decree Duration N=498 N=420 N=45 N=33
Count % Count % Count % Count %
Up to 12 months? 65 13.1 56 13.3 9 20 0 0
13 t0 24 months® 194 390 168 | 400 20 44.4 6| 182
25 to 36 months® 173 | 347 149 | 355 10 22.2 14| 424
More than 36 months?® 66 13.3 47 11.2 6 13.3 13| 394
Note: 2 Valid Percent
Source: IWPR/Wage Consent Decree Database 2010.
Table A20.
Consent Decree Duration (in Months), by Discrimination Charge
Sex & Race
Duration of Consent Decree Sex Discrimination Race Discrimination Discrimination
(Months) N=308 N=218 N=44
Count % Count % Count %
Up to 12 months?® &8 10.7 36 16.6 7 15.9
13 to 24 months?® 116 37.7 78 35.9 8 18.2
25 to 36 months?® 110 35.7 74 34.1 18 40.9
More than 36 months? 46 14.9 29 13.4 11 25.0

Note: ® Valid Percent

Source: IWPR/Wage Consent Decree Database 2010.
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Table A21.
Individual Remedies, by Type of Plaintiff Representative
Total EEOC DOJ Private
Remedies for Individuals N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Monetary relief 489 97.4 415 98.1 40 88.9 34 100
Alter contents of 18| 235 109 | 258 6 133 3| ss
personnel file
Letter of reference 109 21.7 102 241 7 15.6 0 0
Reinstatement 21 4.2 13 3.1 6 13.3 2 5.9
Written apology 5 1.0 4 0.9 1 2.2 0 0
Other individual relief 38 7.6 24 5.7 11 24.4 3 8.8
Source: IWPR/Wage Consent Decree Database 2010
Table A22.
Individual Remedies, by Type of Discrimination Charge
Sex & Race
Sex Discrimination Race Discrimination Discrimination
Remedies for Individuals N=308 N=218 N=44
Count % Count % Count %
Monetary relief 295 95.8 214 98.2 40 90.9
Alter contents of 72| 234 50 | 22.9 6 13.6
personnel file
Letter of reference 60 19.5 54 24.8 7 15.9
Reinstatement 18 5.8 3 1.4 2.3
Written apology 4 1.3 0.5 44 100
Other individual relief 25 8.1 17 7.8 4 9.1
Source: IWPR/Wage Consent Decree Database 2010
Table A23.
Financial Relief: Maximum Monetary Award, ? by Plaintiff Representative
Total EEOC DOJ Private
Value of Financial Relief N=492 N=415 N=45 N=34
Count % Count % Count % Count %
Up to $25,000° 92 18.7 82 19.8 10 23.3 0 0
$25,001-$60,000° 102 20.7 93 22.4 9 20.9 0 0
$60,001-$125,000° 99 20.1 85 20.5 14 32.6 0 0
$125,001-$400,000° 104 21.1 95 22.9 8 18.6 1 2.9
$400,001-$800,000° 95 19.3 60 145 2 4.7 33| 971

Notes: * Maximum damages plus legal costs. ® Valid Percent

Source: IWPR/Wage Consent Decree Database 2010.
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Table A24.
Financial Relief: Maximum Monetary Award,? by Type of Discrimination Charge
Sex & Race
Sex Discrimination Race Discrimination Discrimination
Value of Financial Relief N=308 N=218 N=44
Count % Count % Count %
Up to $25,000° 51 16.9 41 19.2 7 16.7
$25,001-$60,000° 53 17.6 49 23.0 5 11.9
$60,001-$125,000° 60 19.9 43 20.2 6 14.3
$125,001-$400,000° 80 26.6 30 14.1 12 28.6
$400,001-$800,000° 57 18.9 50 23.5 12 28.6
Notes: ® Maximum damages plus legal costs. ° Valid Percent
Source: IWPR/Wage Consent Decree Database 2010.
Table A25.
Number of Awardees, by Plaintiff Representative
Total EEOC DOJ Private
Number of Awardees N=502 N=423 N=45 N=34
Count % Count % Count % Count %
Zero or one 222 44.2 196 46.3 26 57.8 0 0
Two to four 113 22.5 100 23.6 13 28.9 0 0
Five to ten 47 94 47 11.1 0 0 0 0
More than ten 45 9.0 28 6.6 0 0 17 50
Not specified 75 14.9 52 12.3 6 13.3 17 50
Source: IWPR/Wage Consent Decree Database 2010.
Table A26.
Number of Awardees, by Type of Discrimination Charge
Sex & Race
Sex Discrimination | Race Discrimination Discrimination
Number of Awardees N=308 N=218 N=44
Count % Count % Count %
Zero or one 126 40.9 104 47.7 15 34.1
Two to four 78 25.3 40 18.3 8 18.2
Five to ten 34 11.0 13 6.0 4 9.1
More than ten 25 8.1 21 9.6 3 6.8
Not specified 45 14.6 40 18.3 14 31.8

Source: IWPR/Waae Consent Decree Database 2010.
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Appendix B

IWPR/WAGE Consent Decree Project: Coding Notes

1. Title of Case: (Last name of first plaintiff) v. (first company name)

a) Plaintiff (last name only- or EEOC etc)

b) Defendant (first company only)
¢) Intervenor (if any)[ ] (1)

d) Sex of plaintiff/benefitting party:

[] (1) Female [ (2) Male
[1 (3) Mixed group [] (99) Unknown
e) Race of plaintiff/benefitting party:
[] (1) Afro American [] (2) Hispanic [] (3) White [](4) Asian
[] (5) Native American ] (6) Mixed group [1(99) Unknown
2. Docket number Michigan University Clearinghouse ID:
3. Court (where filed): [ ] (1) Federal District Court [] (2) State Court
4. State (where filed):
1= Alabama 9= Florida 17= Kentucky 25= Missouri 33= North 41= South 49=
Carolina Dakota Wisconsin
2= Alaska 10= Georgia 18= Louisiana 26=Montana 34= North 42= 50= Wyoming
Dakota Tennessee
3= Arizona 11= Hawaii 19= Maine 27= Nebraska 35= Ohio 43= Texas 51= District
of Columbia
4= Arkansas 12=1daho 20= Maryland 28= Nevada 36= Oklahoma 44= Utah 52=Puerto
Rico
5= California 13= Illinois 21= 29= New 37= Oregon 45=
Massachusetts Hampshire Vermont
6= Colorado 14= Indiana 22= Michigan 30= New 38= 46=
Jersey Pennsylvania Virginia
7= 15=Iowa 23= Minnesota 31= New 39= Rhode 47=
Connecticut Mexico Island Washington
8= Delaware 16= Kansas 24= Mississippi~ 32= New York 40= South 48= West
Carolina Virginia

[1 2) DOJ (Plaintiff = “U.S.”

5. a Case Brought by (i.e. Plaintiffis) [ ] (1) EEOC
[] (4) Private (Plaintiff is private person(s)

1 (3)DOL (Dept. of Labor)

5. b IF defendant/employer is a public agency (true for all cases where plaintiff is U.S. (= DOJ), for cases brought by

private person, please check), please indicate whether the employer/defendant is :
[] (1) Federal agency ] (2) State agency [ (3) City/district/municipality/county

6. Date case filed (mm/dd/yyyy):
7. a) Date CD entered (mm/dd/yyyy): If date unknown, code 99/99/9999.
7.b) Date CD expired (mm/dd/yyyy): If date unknown, code 99/99/9999.
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7. ¢c) Number of months CD in effect: 7.d) CD expiry date extended by court? [] (1)
8. Type of discrimination alleged: (tick as many others as applicable):
a) [ ] (1)Sex b) [ ] (1) Race ¢) [] (1) National Origin d) [](1) Age
e) [ (1) Religion d) [ (1) Disability

8 c. IF the decree includes complaints of both sex AND race discrimination, please indicate

[] (1) Combined sex & race [ ] (2) Separate complaints [] (0) Not relevant

9. Type(s) of Complaints (tick as many as applicable)

a) [](1) Harassment (any) b) [](1)Equal Pay
a-a) [_] (1) Sexual harassment ¢) [](1)Promotion
d) [](1)Hiring e) [](1)Retaliation
f) [](1)Pregnancy g) [1(1) Wrongful termination/discharge

h) [](1) Constructive Discharge
1)  [](1) Other Terms & Conditions (e.g. allocation of overtime or of shifts)
(tick and write-in):

10a. Class action (tick one only)
[]@)No [ @) Yes, “certified” class
1 (3) Yes, “on behalf of other similarly situated...”
= “On behalf of other similarly situated” means that a class has been asserted although it may not have been
officially certified, or that EEOC is bringing a case as a class (the EEOC has powers to treat a case as ‘class action’
even without formal process).

10.b If class, how many people are in the class? (Code as -1 if of undetermined size)
10.c [] (1) Class of undetermined size

11. General Relief or Remedies imposed (tick as many as applicable)
[] (1) Revise or Create New Policy b. [] (1) Revise Job Descriptions/Categories
[] (1) Post Job Opportunities d. [](1) Positive action in recruitment/hiring of (women/African
[](1) New training/mentoring opportunities Americans etc)
[1 (1) Supervisor accountability g. [] (1) Establish objective criteria for assignments

[] (1) Establish objective criteria for hiring and promotion & firing
[] (1) New investigation and complaints procedures
[] (1) Post notice of policy k. [] (1) Record keeping
[] (1) Analysis of promotion & compensation

. [1 (@) Allow interviews with staff
[] @) Conduct exit interviews
[] @) Other (tick and write-in):
[] (1) CD includes a sexual harassment “zero tolerance” clause

vopgrTrpmen

12. Mandatory Diversity/Harassment/EEO Training? [ ] (1) Yes
13. Reporting arrangements

[1 (1) Report to EEOC [1 (2) Report to Department of Justice
[1 3) Report to Department of Labor [1 (4) Report to Class Counsel

[1 (5) Other reporting requirements (tick and write-in):
[1 (6) No reporting requirements specified
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14. Appointment of Monitor?

[] (0) No monitoring arrangement specified

[J (1) Appoint Independent /External Monitor

[] (2) Appoint Internal Monitor

[ (3) Other monitoring arrangement (tick and write-in)

15. Individual relief/remedies (tick all applicable):

a.[] (1) Monetary payment b.L1(1) Require reinstatement
c.[[] (1) Written apology d.[] (1) Letter of reference
e.[] (1) Alter contents of personnel file

f.[] (1) Other (tick and write-in):

16.a. Size of maximum total monetary award: $
Maximum damages are equal to monetary damages plus legal fees. Mandatory salary increases are not considered
monetary damages.

16.b. Number of awardees (for distribution of award):
[J (1) Award group of undetermined size

17.Is employer/defendant unionized? [ ] (1)Yes
This information may be in body of some CD, in section where complaint is described. The mention of a collective
bargaining agreement is one way to identify that the business is unionized. [Where possible, information was also
added through external searches].

18. Job/Occupation of plaintiff workers (tick all applicable)
Information might not be directly in the decree — it might be in the complaint, the EEOC/DO]J summary of the
case or other related documents.

a.[ ] (1) Officials and Managers b. [] (1) Professionals

c.[[] (1) Technicians d. [J (1) Sales Workers

e.[] (1) Administrative Support Worker  f. [] (1) Craft Workers

g.[] (1) Operatives h. [] (1) Laborers and Helpers

i.[] (1) Service Workers j- [J (1) Uniformed services (i.e., police, fire)

k.[] (1) Unknown

If you find it hard to classify, write in:

19. Sector [Tick one only]

Information might not directly be in the decree — it might be in the EEOC/DQ] summary for the case. Additional
note: Uniformed services are considered part of Public Administration.

[ (1) Agriculture [] (2) Forestry/Fishing
[ (3) Mining (] (4) Construction

[ (5) Manufacturing [] (6) Transportation
] (7) Communications ] (8) Electric/Gas

[1 (9) Sanitary Services [](10) Retail Trade
[ (11) Finance ] (12) Insurance

[] (13) Real Estate (] (14) Services

[] (15) Public Admin [](99) Can’t find information
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20. Size of employer
The information will not be in the decree. Information can be found in business databases. Where ever possible find
information within two years of the effective date of the decree. Check WARD or MERCHANT business

databases.

Number of employees Information applies to year:
[1(9999) Can’t find information

21. Total revenue
Information will not be in the decree. Information can be found in business databases. Where ever possible find
information within two years of the effective date of the decree. Check WARD or MERCHANT business
databases.

Annual revenue $$ Information applies to year:
[1(9999) Can’t find information

22. I this business now closed or bankrupt?

[](1)Yes [] (0)No/n.a.

23. Is this company a subsidiary of a larger corporation?
Information might not be directly in the decree — it might be in EEOC/DOJ summary of the case or other related
documents.

[]@@)Yes [] (0)No/n.a.

24. Source of Information

[] (@) Consent decree [] () EEOC notices
[ (8) DoJ notices/website [] (4) Other (please write in)
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Appendix C
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